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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Where the driver of an automobile is traveling ina dense fog 


at a speed which makes it impossible to stop in three times the range of 
the driver's vision and he takes no action to avoid a head-on collision 
with another automobile traveling in the wrong direction on a one-way 
divided highway, did the trial court err in instructing the jury as a mat- 
ter of law that the sole proximate cause of the collision was the negli- 
gence of the driver traveling in the wrong direction? 


2. Where two automobiles are involved in a head-on collision, 
the driver of one car is killed and his passenger suffers retrograde 
amnesia and has no recollection of the accident, the driver of the other 
car saw nothing until the moment before impact, there are no other 
witnesses, the head-on collision took place on a virtually straight, two- 
lane one-way road having wide shoulders; and there is no indication that 
either driver made any effort to avoid the collision, did the trial court 
err in holding that the doctrine of res ipsa loquitur did not apply to 
create an inference, in favor of the deceased driver's passenger, that 


both drivers were negligent? 











JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 


ARGUMENT: 


I, Where There Is A Head-on Collision Between Two Cars 
On A One-way Road And There Is Evidence That Both 
Drivers Were Negligent, It Is Error For The Trial Court 
To Refuse To Submit The Issue Of Concurrent Negligence 
To The Jury And To Direct A Verdict In Favor Of The 
Driver Going The Right Way a ae oa 


A. Maryland law required the submission to the jury of 
the issue of the negligence of both drivers . . 


The Maryland "Boulevard Rule” does not apply . 


Evidence of negligence of driver going right way 
required this issue to be submitted to the jury ° 


Where Two Automobiles Are Involved In A Head-on 
Collision On A One-Way Divided Highway And There 
Are No Witnesses Who Can Testify Concerning The 
Happening Of The Accident, The Doctrine Of Res Ipsa 
Loquitur Applies To Create An Inference In Favor Of A 
Passenger In One Of The Automobiles That The Drivers 
Of Both Cars Were Negligent - == = + Ye 


A. Whether res ipsa loquitur applies - Determined by 
LOX FORE) ms a awe te Sw Ss 


B. The application of the doctrine of res ipsa loquitur 
in collision cases is not limited solely to those 
involving a carrier . . . .« + «+ e 


C. The doctrine of res ipsa loquitur applies under the 
facts of the instant case oe ee ee 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT : 
This is an appeal from a final judgment for the appellee entered 
upon a jury verdict in the United States District Court for the District 
of Columbia in an action by appellee for damages for personal injuries. 
Jurisdiction of the court below was based on Title 11, Section 306, and 
Title 20, Section 501, of the District of Columbia Code, 1951 Edition. 
This Court has appellate jurisdiction under Title 28, Section 1291, of 
the United States Code. | 








2 
STATEMENT OF THE CASE 


This is an appeal from a judgment in favor of defendant-appellee, 
John Silard, administrator of the estate of John C. Sims, deceased, in 
an action for damages for personal injuries brought by plaintiff-appellant, 
Absley Bryant Bowman against the appellee and against defendant Charles 
H. Edwards. The jury returned a verdict in favor of the plaintiff against 
Edwards and he is not a party to this appeal. 


On December 17, 1956, plaintiff, then a minor nineteen years old, 
was an enlisted member of the Women's Army Corps, United States Army, 
stationed at Fort George G. Meade, Maryland (J.A. 5,7). After plain- 
tiff completed her formal duties at 4:30 p.m. and returned to her com- 
pany barracks, she participated in a rehearsal for 2 Christmas play 
from 6:00 p.m. until about 7:30 p.m. (J.A. 5). At 7:30 p.m. defen- 
dant's decedent Sims, a sergeant in the Army, met plaintiff and drove 
her and two of her friends in his automobile to a dry-cleaning establish- 
ment located off the post. (J.A. 5). After returning from this errand 
about 8:30 p.m., plaintiff's friends alighted, and plaintiff and Sims im- 
mediately departed for Washington, D. C. to visit Sims’ parents, who 
resided there. (J.A. 6). 


Upon leaving the post, Sims drove ina westerly direction on High- 
way 602 to the Baltimore-Washington Parkway, a distance of about 3 or 
4 miles. (J.A. 6, 16). 


The Baltimore-Washington Parkway is a limited access super- 
highway, connecting the outskirts of Washington, D. C., and Baltimore, 
Maryland. It consists of two concrete dual lane roads, which are 
generally quite widely separated. Traffic on the eastern lane travelS 
in a northerly direction toward Baltimore and traffic on the western lane 
travels in a southerly direction toward Washington. Entry. to the Wash- 
ington-bound lane from Highway 602 is made by crossing over the Parkway 
on Highway 602, turning left onto a feeder lane, and then right off the ¥ 
feeder lane to the westernmost of the two lanes of the Parkway carrying 
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Washington-bound traffic. Plaintiff remembered making this turn. 
(J.A. 6). | 


As they drove toward Washington, plaintiff was seated in the mid- 
dle of the front seat of Sims’ automobile, a 1955 Chevrolet two-door 
sedan. (J.A. 7, 20) The weather was "very foggy" on that evening and 
shortly after entering the Parkway plaintiff glanced at the speedometer 
and noted that Sims was driving at a speed "between 30 and 35." (J.A.7). 
Plaintiff estimated that she looked at the speedometer fifteen to twenty 
minutes prior to passing under an overpass, the last landmark recalled 

by plaintiff before the accident. The overpass was fixed in plaintiff Ss 
memory because the automobile radio faded as they passed under it. 
(J.A. 7). When asked by defendant's counsel whether she observed any 
change in the speed at which the car was being driven, plaintiff replied 
that she had not. (J.A. 10). Plaintiff was not a licensed driver and 
did not know how to drive a car. (J.A. 7). I 


Sometime after passing under the overpass, Sims' automobile 
violently collided head-on with that of defendant Charles H. Edwards. 
Sims was killed in the collision; plaintiff was seriously injured and be- 
cause suffering from retrograde amnesia, has no recollection of the 
collision. (J.A. 6, 9, 20) Edwards was also seriously injured. (J.A. 
20). The site of the accident was twelve miles south of the point where 
plaintiff and Sims had entered the Parkway from Highway 602. (J.A. 17, 
23). : | 


In the court below, plaintiff, through her father, brought this action 
for damages for the injuries incurred in the accident which she alleged 
were due to the concurrent negligence of Sims and Edwards. i Prior to 
the trial, plaintiff attained her majority, her father was dropped as a 


party and the case continued in her own right. 


Plaintiff relied on the doctrine of res ipsa loquitur against both 
drivers, although specific negligence on the part of Edwards was alleged 





é 


in that he had been traveling in the wrong direction on the one-way 
Washington-bound lane of the Parkway at the time the accident occurred. 


At the trial, plaintiff offered as part of her case the deposition 
of Philip C. Kimball, a detective-sergeant of the United States Park 
Police, with approximately twenty years experience in the investi- 
gation of automobile accidents. Detective Kimball was the officer in 
charge of the investigation of the accident in question. He testified 
that he proceeded to the scene of the accident from 26th Street and 
Constitution Avenue in the District of Columbia and that he encountered 
no fog until he entered the Parkway. Thereafter, the fog was so thick 
that he reduced his speed to 15 miles per hour. When he arrived at the 
accident at 9:40 p.m., he estimated the visibility to be "about 30 feet” 
with headlights on. (J. A. 12-14). The debris had been cleared up and 
traffic was beginning to flow when he arrived. "There were no skid 
marks" to be seen. (J.A. 17) . The north-bound lane was pot 
visible from the point on the south-bound lane where the accident 
occurred because of a hundred foot strip of woodland between the two 
roads (J.A. 15-16). 


Officer Schleig of the United States Park Police, who was one 
of the first patrolmen to reach the scene of the accident, testified that 
he was 20 miles north of the scene of the accident when he received a 
radio call at approximately 9:05 p.m. He then proceeded south to the 
scene of the accident. (J.A. 18-19). From his written report, he re- 
produced a diagram of the location of the vehicles at the accident site 
on the courtroom blackboard. A photograph of this blackboard diagram 
is included in the Joint Appendix. (J. A. 64) At the point where the 
accident occurred, the road was almost straight, consisting of two long 
gradual curves and was 24 feet wide with at least a 15 foot dirt and 
gravel shoulder on each side. (J. A. 29-30). A plat of the road is in- 
cluded in the Joint Appendix. (J.A. 65). 
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On cross-examination, defendant Silard’s counsel elicited from 
Officer Schleig, with the aid of a table furnished by counsel, the testi- 
mony that 120.2 feet and 159.9 feet were reasonable stopping distances 
(including reaction and braking time) for speeds of 30 and 35 = iles per 
hour, respectively, under the conditions prevailing at the scene of the 
accident. (J. A. 23-25). 


Defendant Charles H. Edwards was called as a witness ws 
plaintiff and testified that he saw the other [Sims'] car for only a second 
or two (J. A. 30); that the approaching headlights were almost directly 
in front of him; and that he had no time to observe whether they turned 
away from him. (J.A. 30-31). Because of the dense fog, Edwards 
stated he "never traveled over twenty"; he stayed on the right hand side 
of the road and did not think that any part of his car was to the left of 
the center line. (J. A. 31-32). 





Edwards testified on direct, that he could not see over twenty 





or thirty feet because of the thick fog (J. A. 33-34). 


Appellee produced as an expert witness, Clarence S. Bruce, a 
traffic accident analyst with an excellent background in experimentation 
with automobile collisions under controlled conditions (J. A. 36). While 
the principal purpose of Mr. Bruce's testimony was to establish the 
direction in which each car was traveling, he did reply in answer toa 
question by plaintiff's counsel as to the combined impact speed of the 
two vehicles in the collision; "I would say that the speed was ‘something 
over 50 miles an hour." (J. A. 38-39). He also stated that it was not 
possible to determine in what part of the roadway the impact took 
place (J. A. 37). 


The trial court not only denied plaintiff's request for an in- 
struction on res ipsa loquitur - that there was an inference of negligence 


1 while there was testimony by Edwards that it was his belief that he was 
traveling south on the Washington-bound lane, it has been stipulated for the 
purpose of this appeal that Sims' vehicle was being driven in the southbound 
lane toward Washington. (J.A. 63). 
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on the part of both drivers (J. A. 59), but instructed the jury to the 
contrary, that the mere happening of the accident did not support an 
inference that either driver was negligent. 
"The mere fact that an accident happened, 
considered alone with nothing else, does not 


support an inference that some party or any 
party to the accident was negligent." (J. A. 47) 


% aK *x * x 


"No presumption of negligence whatever 
arises from the mere happening of the accident 
in this case. On the contrary, the legal pre- 
sumption is that reasonable care was exercised.” 
(J.A. 52) 

The trial court likewise denied plaintiff's requests for an in- 
struction that the driver traveling the right way in the southbound lane 
was not relieved from all duty of care (J. A. 60); and that the negli- 
gent acts of two or more persons may work concurrently as the proxi- 


mate cause of an accident (J.A. 61). 


The jury was instructed on the duty of each driver to exercise 
the prudence and care required by the circumstances existing at the 
time of the accident; that each driver was required to drive at a speed 
proper under the weather conditions; to keep the viligant lookout re- 
quired by the reduced vision; and to use the means fairly within his 
power to avoid a collision (J. A. 51-52). 


Pursuant to appellant's request, the trial court instructed the 
jury that Maryland law applied to this case and he read pertinent 
portions of specific Maryland statutes to the jury which provided that 
no vehicle should be operated at a rate of speed greater than is reason- 
able and proper under the conditions then existing; nor driven so as to 
endanger the life or limb of any person; that even though the speed of a 
vehicle is less than the speed limit of 55 miles per hour, this fact shall 
not relieve the driver from the duty to decrease speed when special 
hazard exists by reason of weather or highway conditions (J. A. 53). 
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He further instructed the jury that if one or both drivers had violated 
any of the foregoing laws of Maryland, such conduct constituted negli- 


| 


gence as a matter of law. (J.A. 53-54). 


However, over plaintiff's objections, the trial court instructed the 
jury that the sole proximate cause of the collision as a matter of law 
was the negligence of the driver traveling north in the wrong direction; 
that even though the jury should find that the driver traveling south in 
the right direction was guilty of some negligence, that such negligence, 
as a matter of law, was not the sole, or contributing cause of the acci- 
dent. Finally, the trial court directed a verdict in favor of the driver 
traveling south in the right direction. | 


"There is no competent evidence in this case to 
show that the driver of the automobile going south on 
the Parkway, whether it was Sims or Edwards, 
guilty of such negligence that contributed to the acci-~ 
dent or was such negligence that was the sole cause 
of the accident. So that if you should find from the 
evidence in this case that the automobile operating in 
the south lane was guilty of some negligence on the 
night in question, I have ruled as a matter of law | 
that the negligence of that driver was not the sole 
cause of the accident or a contributing cause of the 
accident. | 


"In other words, if you should find forthe | 
plaintiff Bowman, you cannot find against both Sims 
and Edwards. You must find, if you find, for plain- 
tiff Bowman, against either Sims or Edwards. (J. A. 54). 


sd * x xe 


"If you find that the defendant [sic] Sims, at ne 
time of the collision, was driving south on the | 
Baltimore-Washington Parkway and a head-on col! 
lision occurred with the car operated by Edwards, 
driven north in the southbound lane, your verdict 
must be in favor of the defendant Silard [adminis- 
tration of Sims’ estate] in both cases. (J. A. 54). | 


* * cd * 
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"If you find by a preponderance of the evidence 
that Sims was driving south and Edwards was driv- 
ing north in the south lane and a collision occurred, 
you shall return a verdict in favor of the plaintiff 
Bowman against Edwards and a verdict in favor of 
Silard. (J.A. 55). 


x * * * 


"I have ruled that under the peculiar circum- 
stances of this case, of it happening at nighttime 
in a fog in which the visibility was poor, that even 
though the southbound automobile might have been 
being driven negligently, it was not the sole cause 
or the proximate cause or a contributing cause of 
the accident." (J. A. 55). 

Pursuant to these instructions the jury, having brought in a 
verdict for plaintiff against defendant Edwards, apparently found that 
he was traveling in the wrong direction. Consequently, under these 
instructions, the jury was required to bring in a verdict adverse to 


plaintiff with respect to the other driver Sims. 


This appeal from the verdict in favor of driver Sims followed. 


STATEMENT OF POINTS 


1. Where appellant was a passenger in an automobile traveling 
in a dense fog at a speed which made it impossible to stop in three 
times the range of the driver's vision, and where said driver took no 
action to avoid a head-on collision with another automobile traveling 


the wrong way on a one-way divided highway, the trial court erred in 
refusing to allow the jury to determine whether the collision was 

caused by the concurrent negligence of the two drivers; in instructing 
the jury as a matter of law, that the sole proximate cause of the col- 
lision was the negligence of the driver who was traveling the wrong 

way; and in directing a verdict in favor of the driver going the right way. 
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2. Where two automobiles are involved in a head-on collision, 
one driver is killed, his passenger (appellant) suffers retrograde am- 
nesia and has no recollection of the collision, the driver of the other 
car saw nothing until the moment before impact, there are no other 
witnesses, a head-on collision took place on a virtually straight two- 
lane road having wide shoulders, and there is no evidence that either 
driver took any action to avoid the collision in the center of the highway, 
the trial court erred in holding that the doctrine of res ipsa loquitur 
did not apply to create an inference that both drivers were negligent. 

| 


SUMMARY OF ARGUMENT 


Plaintiff was a passenger in a car which was traveling at night 
in a dense fog on a one-way road and was seriously injured when said 
car was involved in a head-on collision with another automobile being 
operated in the wrong direction on the one-way road. Uncontradicted 
testimony elicited by appellee's own cross-examination, clearly showed 
that the speed of the car in which plaintiff was riding made it impossible 
to stop in less than three times the range of the driver's vision in the 
heavy fog. The driver of the car in which plaintiff was riding made no 
effort to avoid the collision, although the road was almost straight and 
the danger should have been obvious as soon as the headlights of the 
other car appeared, since the road carrying traffic in the opposite 
direction was not visible because of trees and the distance between the 
two roads. The court below erred in instructing the jury as a matter 


of law, that the sole proximate cause of the collision was the negli- 


gence of the driver going the wrong way; in refusing to submit the 
issue of concurrent negligence to the jury; and in directing a verdict 
in favor of the driver going the right way. 


Plaintiff is suffering from retrograde amnesia and has ‘no recol- 
lection of the collision; her companion, the appellee's decedent, died 
in the accident; the operator of the other car testified he saw nothing 


i 
| 
| 
i 
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until the moment of impact; there are no other witnesses; a head-on 
collision took place on a virtually straight, two-lane road having wide 
shoulders; and there is no evidence that either driver took any action 
to avoid the collision in the center of the highway. 


Plaintiff introduced evidence sufficient, under the doctrine of 
res ipsa loquitur, to establish a prima facie case of negligence against 
both drivers so that plaintiff was entitled to a jury trial on the issue of 
whether the proximate cause of her injuries was the concurrent negli- 
gence of both drivers. 


ARGUMENT 
I 


WHERE THERE IS A HEAD-ON COLLISION BETWEEN 
TWO CARS ON A ONE-WAY ROAD AND THERE IS EVI- 
DENCE THAT BOTH DRIVERS WERE NEGLIGENT, IT 

IS ERROR FOR THE TRIAL COURT TO REFUSE TO SUB- 
MIT THE ISSUE OF CONCURRENT NEGLIGENCE TO THE 
JURY AND TO DIRECT A VERDICT IN FAVOR OF THE 
DRIVER GOING THE RIGHT WAY. 


Since the accident in this case occurred in Maryland, the 
threshold question on this appeal is whether the issue of appellee's 
decedent's negligence should have been submitted to the jury under 
Maryland law. 


A. Maryland Law Required the Submission 
to the Jury of the Issue of the 
Negligence of Both Drivers 
In the instant case, Maryland statutory and decisional law con- 
trols the determination of whether the collision was caused by the con- 
current negligence of both drivers. Giddings v. Zellin, 1947, 82 U.S. 
App. D.C. 92, 160 F.2d 585, cert. denied 332 U.S. 759. 


Accordingly, the Court properly instructed the jury that certain 
provisions of the Maryland Motor Vehicle Law required both drivers 
to operate at a speed no greater than reasonable and proper under the 
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conditions existing; that their vehicles should not be operated so as to 
endanger the life or limb of any person; that even though the legal speed 
limit was 55 miles per hour, a driver is not relieved of the duty to de- 
crease his speed when special hazards exist by reason of weather or 
highway conditions; and that the violation of any of the foregoing laws 

of Meryiane was negligence as a matter of law. 








Cases decided in Maryland involving head-on collisions apply 
rules generally similar to those in the District of Columbia. These 
decisions are certainly not unique since, where there is evidence of 
negligence on the part of both drivers, it is universally held that it is 
for the jury to determine whether one or both drivers were responsible 
for the collision. | 


In Lange v. Affleck, 1931, 160 Md. 695, 155 A.150, 79 A.L.R. 
1274, the Maryland Court of Appeals considered the appeal of the 
driver of an automobile from a judgment in favor of his passenger for 
injuries téceived in a head-on collision. The driver of the other car 
had swerved in front of appellant's car which was being operated in its 
proper lane. Appellant contended that his motion for a directed ver- 
dict should have been granted. However, there was evidence intro- 
duced at the trial which supported a jury finding that appellant was 
negligent. In affirming the judgment against the driver-appellant who 
had been operating his car in the proper lane, the Court stated: 


"In other words, if he had done what he could © 
and should have done there might not have beena | 


collision, regardless of his charge of negligence 
against the driver of the other car. If the defen- 
dant was neg igent and that negligence caused or | 
contr e passenger's injuries, the defen- 
dant is responsible, even though another and a | 


stranger to the out did contribute to the injury." 
Emphasis supplied). | 
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Commenting on the fact that it was for the jury to determine 
whether such evidence justified a finding that appellant was negligent 
and that his negligence caused or contributed to appellee's injuries, 
the court stated: 


"See [the driver of the other car] may have been 
negligent, but without the concurring negligence of 
the appellant, of which there was legally sufficient 
evidence, the collision with its resulting injury to 
the appellee might not have occurred. Whether the 
injury to appellee was caused or contributed to by 
the appellant was, under the facts stated, a question 
for the jury..." (Emphasis supplied). 

In Williams v. Dawidowicz, 1956, 209 Md. 77, 120 A.2d 399, 
where the passenger in an automobile was injured when it became in- 
volved in a head-on -collision with a second automobile traveling in the 
wrong direction in the first automobile's lane, the trial court sub- 
mitted to the jury the question whether one or both drivers were re- 
sponsible. The jury found in favor of the plaintiff-passenger against 
the driver of the second automobile who was traveling in the wrong 


direction, but against the plaintiff in favor of the driver traveling in 


the proper direction. The driver traveling the wrong way appealed 
from a refusal of the trial court to direct a verdict in his favor. The 
Maryland Court of Appeals affirmed the decision below with particular 
reference to the action of the trial court in submitting the issue of the 


negligence of both drivers to the jury, as well as the court's instruction 
that the driver of the first automobile, even though going the right way, 
had a duty to do everything a reasonable person could have done under 
the circumstances to avoid the accident. 


Thus the Maryland decisions involving head-on collisions hold 
that the driver going the right way must not only exercise ordinary 
care in the operation of his automobile, but also has a duty to exer- 
cise reasonable care to avoid a head-on collision with another auto- 
mobile traveling the wrong direction after he saw or should have seen 
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the danger; and that where there is evidence of negligence on ithe part 

of the driver going the right way, it is for the jury to determine whether 
the collision was caused by the negligence of one or both drivers. In 
this respect, the law of Maryland does not differ from the law of the 
District of Columbia and in many other jurisdictions. 7 i 


Although appellee's decedent Sims, was driving in the right 
direction at the time of his head-on collision with Edwards' automobile, 
there was abundant evidence that Sims was also negligent, and under 
Maryland law appellant was entitled to have the issue of Sims’ negli- 
gence and concurrent responsibility for the collision submitted to the 
jury. 





B. The Maryland "Boulevard Rule" Does Not Apply 


In his argument for a directed verdict below, appellee insisted 
that because Sims was traveling the right way, under the law of Mary- 
land, the sole proximate cause of the collision as a matter of law, was 
the negligence of Edwards, the driver traveling the wrong way. He 
cited cases in Maryland applying what has come to be known as the 
“boulevard rule". These cases involve collisions between two vehicles, 
one of which has entered a street or highway at a controlled inter- 
section. The Maryland Court of Appeals has laid down the inflexible 
rule that the sole proximate cause of such a collision as a matter of 





law, is always the negligence of the driver entering the intersection 
from the subservient or "unfavored"” way regardless of any shag of 


2 Hubbard v. Conti, 1947, 321 Mass. 743, 75 N.E. 2d 689; Hartson v. Winship, 
1950, 326 Mass. 380, 94 N.E. 2d 774; Tuinstra v. Lynema, 1954, “1954, 340 Mich. 534, 
66 N.W. 2d 252; Neal v. Neal, 1953, 238 Minn. 292, 56 N.W. 2d 678; Barrie v. 
Ackerman, 1957, 250 Minn. 1. 1, 83 N.W. 2d 497; Coble v. Lacey, Minn. 1958, 90 
N.W. 2d 314; Link v. Leichtnam, Minn. 1958, 90 N.W. 2d 518; Greenwood v. 
Bridgeways, Inc., » Mo. App. 1951, 243 S.W.2d 111; Ketcham v. Thomas, Mo. 
1955, 283 S.W.2d 642; Morris v. Alexander, Mo. App. pp. 1955, 275 S.W. 2d 373; 
Happy v. Blanton, Mo. 1957, 303S.W. 2d 633; Moody v. Massey, 1958, 248 N.C. 
329, 103 S.E.2d 338; Stevens v. Barnhill, Okla. 1954, 266 P. 2d 463; and Monday 
v. Millsaps, 1953, 37 Tenn. App. “$71, 246 246 S.W. 2d6. Cf. Walker v. Penner, 
1951, 190 Ore. 542, 227 P.2d 316. 





14 

negligence on the part of the driver on the "favored" way, such as ex- 
cessive - even unlawful - rate of speed, failure to keep an adequate look- 
out, ete 

This harsh and archaic rule can only be justified, if at all, on the 
need for certainty as to the rights of drivers ata controlled intersection, 
since there is never any doubt under this rule that the “unfavored” driver 
will be held responsible and such a driver who fails to yield the right of 
way to all vehicles on the favored way, does so at his peril. The Mary- 
land Court of Appeals has based its carving out of this startling excep- 
tion to the common law rule on the grounds that the statutory right of 
way is not discharged by a mere stop at the entrance to the intersection 
but extends to the entire passage across the favored highway.* The 
Maryland Court of Appeals has explained the harsh inflexibility of the 
rule on the grounds that the relative rights of travelers on favored and 
unfavored highways should not depend upon “nice calculations of speed, 
time and distance" but should be “clear, unmistakable and definite.‘ 
Greenfeld v. Hook, 1939, 177 Md. 116, 8A. 2d 888. 


Perhaps because of the very inflexibility of this rule, it is not 
surprising to find that the Maryland Court of Appeals has strictly limited 
the application of the “boulevard rule" to “boulevard cases," i.e. to 
intersection cases. 


For example, in Ness v. Males, 1953, 201 Md. 235, 93 A. 2d 541, 
a tractor-trailer being driven downhill around a curve at high speed 
with limited visibility, collided with an automobile which had turned 
on to the highway a short time before. The tractor-trailer operator 
relied on the “boulevard rule’ and contended that the sole cause of 


the accident as a matter of law, was the failure of the automobile 
driver to yield the right of way at the intersection. The Court 


S This Court has recognized this rule but only as applied in intersection cases 
involving an accident in Maryland between a "favored" and "unfavored" vehicle. 
Bullock y. Pennsylvania Greyhound Lines, 1958, ___ U.S. App. D.C. __., 261 
F. 2d 375; Capital Transit v. Hedin, 1955, 95 U.S. App. D.C. 351, 222 F. 2d 41. 


* Baltimore Transit Co. v. O'Donovan, 1951, 197 Md. 274, 78 A. 2d 647. 
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rejected this contention on the ground that the case was a passing case, 
not an intersection case and “causation, like negligence, is a jury 
question where the material facts are controverted"”. ! 


In Shaneybrook v. Blizzard, 1956, 209 Md. 304, 121 A.2d 218, 
involving facts similar to Ness, the Maryland Court of Appeals again 
rejected the application of the "boulevard rule” where the "unfavored” 

. driver at an intersection had completed his turn on to the favored way 
before the collision. The Court held that the trial court had properly 
_ submitted the case to the jury on the question of where the accident 
occurred; the defendant-driver on the favored highway being entitled 
to a directed verdict only if the accident had occurred in the inter- 
section. This same distinction is also emphasized in Schwartz v. 
Price, 1957, 215 Md. 43, 136 A.2d 749. | 


It is clear that the instant case is not an intersection or "boule- 
vard" case and there can be no doubt that the "boulevard rule” has no 
application here. Even if an arbitrary, statutory rule for determining 
causation may be required to discourage drivers from taking their 
chances on entering a boulevard in the face of approaching traffic, 
clearly no such rule is required to cope with the highly unusual situation 
here, where a collision resulted when a driver proceeded the wrong way 
on a one-way, divided highway. There is thus no supervening public 
interest reason for denying to this plaintiff the right she would other- 


wise have of looking to both persons responsible for her injuries in 
| 


order to recover all her damages. 


C. Evidence of Ne ce of Driver Go t 


Way Required this Issue to be Submitted to the 
Jury. j 


By instructing the jury that the negligence of the driver traveling 
in the wrong direction was the sole proximate cause of the accident as 
a matter of law, the trial court, in effect, directed a verdict in favor 
of the driver of the automobile traveling in the proper direction. Since 
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the effect of the jury verdict was a finding that Sims was traveling in 
the proper direction, and it has been so stipulated, this instruction 
amounted to a directed verdict in favor of Sims. 


Accordingly, in determining whether the trial court erred in 
taking from the jury the issue of whether Sims was negligent and 
whether his negligence was a concurrent cause of the head-on collision, 
any evidence of his negligence must be construed by this Court in the 
manner most favorable to appellant. All inferences, presumptions 
and doubts must be resolved in favor of appellant. Hansen v. Nicoll, 
1913, 40 App. D.C. 228; Globe Furniture Co. v. Wright, 1920, 49 App. 
D.C. 315, 265 F.873; Bennett v. Washington Terminal Co., 1925, 55 
App. D.C. 111, 2 F.2d 913; Boaze v. Windridge & Handy, 1939, 70 App. 
D.C. 24, 104 F. 2d 628; and Hohenthal v. Smith, 1940, 72 App. D.C. 
043, 114 F.2d 494. 


At the trial, appellant testified that Sims was traveling between 


30 and 35 miles per hour about 15 or 20 minutes before they passed 
beneath an overpass, the last landmark she recalled before the accident 
occurred. (J.A.| 7). She testified that Sims had been traveling at a 


steady rate of speed during the entire time he was on the Parkway. 
(J.A. 10). Accordingly, appellant is entitled.to the inference that 
Sims was traveling 30 to 30 miles per hour at the time of the collision. 

Defendant Edwards testified that the fog was so thick he did not 
go above 20 miles per hour on the Parkway. (J.A. 31). Similarly, 
Detective Kimball testified that after entering the Parkway, the fog 
made it necessary to travel as slow as 15 miles per hour. (J. A. 12-13). 
Edwards' speed of 20 miles per hour subtracted from appellee's expert 
witness Bruce's estimation that the combined impact speed of the two 
vehicles was "something over 50 miles per hour" corroborates appel- 
lant's testimony that Sims was traveling over 30 miles per hour. 





| 


Detective Kimball testified that the visibility was about 30 feet. 
(J.A. 14). Similarly, defendant Edwards estimated that the visibility 
was between 30 and 40 feet. (J.A. 34). 


In the cross-examination of Officer Schleig, appellee's counsel, 
using his own chart, elicited the testimony that under the conditions 


existing at the time of the accident, the stopping distance for a vehicle 


traveling 30 miles per hour was 120. 2 feet and for a vehicle traveli 
35 miles per hour, 159.9 feet. (J. A. 23-25). | 


The negligence of Sims, the driver of the car traveling in the 
right direction was clearly established. Here, Sims was traveling be- 
tween 30 and 35 miles per hour although the visibility was only 30 to 40 
feet and despite the fact that it was impossible for him to have stopped 
his vehicle in less than 120 feet, more than three times the range of his 
vision. Under the provisions of the Maryland Motor Vehicle Act, this 
would appear to be negligence as a matter of law. | 


In addition, Sims was traveling on a two lane, almost straight, 
one-way road with wide shoulders. Because of trees, the road carrying 
traffic in the opposite direction was not visible. Accordingly, as soon 
as he saw, or should have seen, the headlights from Edwards" car 
traveling in the wrong direction, he should have been immediately aware 
of the danger and the necessity for his taking action. Unlike the situa- 
tion on a two-way road, Sims was not entitled to assume that the ap- 
proaching car would return to its own side of the road. Nevertheless, 
viewing the evidence and inferences in the light most favorable to appel- 
lant, the collision occurred in the center of the roadway, the absence 
of skid marks indicated no attempt on Sims’ part to reduce his speed 
and he made no other effort to avoid the collision. At the very least, 
these circumstances required the submission to the jury of the issue 
whether Sims' failure to utilize the means at his command to avoid the 


collision was negligence which contributed at least to a slight degree in 
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causing the accident. The jury might well have found that had Sims 
been vigilant and alert, he could have taken some action to have avoided 
the collision. 


In view of all the foregoing, we submit that the negligence of the 
driver Sims was clearly established and appellant was entitled to have 
this evidence considered by the jury in determining whether the acci- 
dent was caused by the concurrent negligence of both drivers. It was 
manifest error for the trial court, in disregard of this evidence, to 
instruct the jury that the sole proximate cause of the collision was the 
negligence of the driver traveling the wrong way (J.A. 56); in instruct- 
ing the jury that/even if they believed the driver going the right way was 
negligent, they could not find that such driver was responsible to even 
the slightest degree in causing the accident (J. A. 55); in refusing to 
submit the issue of concurrent negligence to the jury (J. A. 59); and in 
directing a verdict in favor of the driver going the right way (J. A. 55). 


bt 


WHERE TWO AUTOMOBILES ARE INVOLVED 
IN A HEAD-ON COLLISION ON A ONE-WAY 
DIVIDED HIGHWAY AND THERE ARE NO WIT- 
NESSES WHO CAN TESTIFY CONCERNING THE 
HAPPENING OF THE ACCIDENT, THE DOC- 
TRINE OF RES IPSA LOQUITUR APPLIES TO 
CREATE AN INFERENCE IN FAVOR OF A 
PASSENGER IN ONE OF THE AUTOMOBILES 
THAT THE DRIVERS OF BOTH CARS WERE 
NEGLIGENT. 


A. Whether Res Ipsa Loguitur Applies - 
Determined by Lex Fori 


In determining whether the doctrine of res ipsa loquitur applies 


to the facts of the instant case, there is a preliminary determination 
to be made as to whether the doctrine as developed and applied by 

this Court, or as applied by the Maryland Courts, governs. Since the 
doctrine of res ipsa loquitur permits an inference that defendant was 
negligent, this is merely a rule of evidence which permits the plaintiff 
to get to the jury in an appropriate case. The doctrine, being a rule of 
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evidence, is only a matter of procedure, not substance, and the law of 


the forum controls rather than the law of the place where the accident 
occurred. Lobel v. American Airlines, 2 Cir. 1951, 192 F.2d 217, 
cert. denied 342 U.S, 945; Restatement, Conflict of Laws, § 595; Tobin 
v. Pennsylvania R. Co., 1938, 39 App.D.C. 262, 100 F.2d 485, cert. 
denied 306 U.S. 640; Cioffi v. Queenstown Apartments, 1957, 100 U.S. 
App. D.C. 227, 243 F.2d 650. | 


Hence, the doctrine of res ipsa loquitur as developed and applied 
by this Court controls in this case rather than the law of Maryiand, the 
situs of the accident in which plaintiff was injured. 


B. The Application of the Doctrine of Res 
Ipsa Loquitur in Collision Cases Is Not ! 
Limited Solely to Those mean a Carrier | 
The formal conditions said to be required before the abctrine 

comes into force are laid down in 9 Wigmore, Evidence, 3d Ed. 1940, 
§ 2509. These conditions are generally: 1) that the accident must be 
of a kind which does not ordinarily occur in the absence of someone's 
negligence; 2) the instrumentality or agency causing the accident must 
be in the defendant's exclusive control; and 3) the accident must have 
happened irrespective of any voluntary action or contribution on plain- 
tiff’s part. | 


As is frequently the case, this rule has been subject to refine- 
ments and exceptions. One of the more common of these has been 
directed toward the second condition mentioned above, that of "control" 
of the agency or instrumentality causing the accident. Thus, the fact 
that there are two or more defendants, one of whom is not in the con- 
trol of the other, has been held not to defeat the application of the rule. 


In Washington Loan & Trust Co. v. Hickey, 1943, 78 U.S. App. 
D.C. 59, 137 F.2d 677, involving a case where a window ventilator 
fell from an office building and injured a passer-by, this Court approved 
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the application of the doctrine of res ipsa loquitur even though it was 
apparent that persons other than the defendant had sufficient "control" 
of the ventilator to have placed it in a dangerous position or caused it 
to fall. The Court emphasized that: “The principal behind the phrase 
is one of inclusion not exclusion." The "control" required is simply 
such control as makes it probable that the defendant was negligent in 
exercising or failing to exercise it. 


Again in Endy v. B. & O. R. Co., D.C. Mun. App. 1950, 73 A. 
2d 514, the Municipal Court of Appeals, on the authority of Hickey, 
affirmed the application of the doctrine in a case involving two defen- 
dants where plaintiff's building was demolished as the result of the 
probable negligence of either one or both of the defendants and neither 
defendant had “control” of the other. 


Accordingly, the mere fact that one defendant does not have ex- 
clusive control of the instrumentality in the other defendant's control, 
is no ground for denying the application of the doctrine. 


With respect to the specific question here, the application of 
the doctrine where two vehicles are involved in a collision and neither 
is a carrier, Harper and James in their definitive work, The Law of 
Torts, published in 1957, as well as Professor Prosser’s recent 
treatise, Law of Torts, published in 1955, endorse the logic and reason 
of the proposition that where two automobiles collide, it should not be 
an unreasonable inference that both drivers were at fault. 

"The probability that both defendants were 
free from negligence is, however, patently less 
than the probability that either one or the other 
or both were negligent. Therefore, if the reason-, 
ing of the California court in Ybarra v. Spangard 


is applied here, it should be held that a prima facie 
case is made out against both defendants." (Emphasis 


5 


Ybarra is a landmark case involving an appendectomy patient who suffered 

a traumatic injury to his shoulder while unconscious during the operation and whowas 
permitted to rely on the doctrine against six doctors and nurses who participated 

in the operation (all acting independently) without having to show affirmatively 

which one probably injured him. 
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theirs). 2 Harper & James, The Law of Torts, 1957, 
1091. . i 
Although we have been unable to find a decision in this juris- 

diction deciding whether the doctrine of res ipsa loquitur should apply 
in 2 case involving a collision between two vehicles where neither was 
a common carrier, other courts presented with this question have fol- 
lowed the reasoning advocated by Prosser and Harper and James in 
holding the doctrine applicable on the ground that it is the factual cir- 
cumstances of the accident rather than the status of the plaintiff as 
passenger for hire or guest, which controls. ian 


The Colorado Supreme Court had a case remarkably similar in 
many aspects to that here on appeal, in La Rocco v. Fernandez, 1954, 
130 Colo. 523, 277 P.2d 232. The decedent of one plaintiff was killed 
when the automobile which he was driving collided head-on with an 
approaching automobile after the latter vehicle had "sideswiped” a third 
automobile ahead of the deceased. The deceased's passenger had retro- 
grade amnesia; the driver of the car preceding deceased did not see 
what happened after he had been sideswiped; and the operator of the car 
which collided with deceased did not have a clear recollection of the 
accident. The Court reversed directed verdicts for both defendants 
(the drivers of the two sideswiping cars) saying: | 


"Tt having been alleged by plaintiffs and admitted 
by defendants that the collision was proximately | 
caused by the negligence of one or both of defendant 
drivers of cars, upon showing of loss, a prima facie 
case was automatically presented resulting in an — 
issue of fact requiring solution by the jury; more- 
over, the circumstances as to the accident speak for 
themselves, and therefore the doctrine of res ipsa 
loquitur is applicable." 


This Court, in four cases, has held that the doctrine of res ipsa 
loquitur applies in cases involving a collision or near collision between 


| 6 
a common carrier and another vehicle, brought by a passenger for hire. 


§ Capital Transit Co. v. Jackson, 1945, 80 U.S. App. D. C. 162, 149 F. 2d 839, 
cert. denied $26 U.S. 762; Williams v. Capital Transit Co., 1954, 94 U.S. App. D.C. 
221, 215 F.2d 487; and Loketch v. Capital Transit Co., 1957, 101 U. S. App. D.C. 
287,248 F.2d 609. See also Cole v. Capital Transit Co., 1952, 90 U.S. App. D. C. 
289, 195 F.2d 568. ! 
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Appellee will undoubtedly contend that the application of the doc- 
trine in collision cases should be limited to those where one of the 
vehicles is a carrier and suit is brought by a passenger for hire, on 
the ground that it is the carrier's duty of highest care towards its pas- 
senger which gives rise to the inference that it was negligent upon the 


mere proof of the accident. 


This limitation of the application of the doctrine to collision 
cases involving a passenger's suit against a carrier is strongly criticized 
by modern text writers because the limitation is not based upon the usual 
factors which determine whether the doctrine of res ipsa loquitur ap- 
plies to a particular case, namely: the nature of the accident, but is 
actually founded upon a policy of imposing special responsibility upon a 
carrier. This policy is effectuated by setting up a procedural disadvan- 
tage for the carrier which may require it to come forward with evidence 
exonerating itself, or if unable to do so, to pay. 


As Professor Prosser points out, to limit the applicability of the 
doctrine to this single type of collision case, has no foundation in reason 
or in justice. If the nature of the accident justifies the application of the 
doctrine, the plaintiff should be permitted to get to the jury. The irre- 
levant circumstance of his status as passenger for hire or guest has 
nothing to do with the nature of the accident and therefore should have no 
importance in the determination of the applicability of the doctrine. 


"It would appear, however, that these courts 
are in fact giving effect to the policy imposing 
special responsibility upon the carrier by setting 
up a procedural disadvantage which may require 
it to exonerate itself or pay, which found its ori- 
ginal expression in the carrier's burden of proof; 


and that this policy has little relation to any in- 
ference of negligence, or to the principle of res 
ipsa loquitur, as it is commonly applied." (Em- 
phasis supplied). Prosser, Torts, 2d Ed.1955, at 
2 


He then suggests: 
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"[W Jhen moving vehicles collide on the high- 
way, whether or not one of them is a carrier, it — 
is not an unreasonable inference that both drivers — 
were at fault; and that in an action by a third party, | 
in the absence of any other evidence, the jury might 
well be permitted to find that this is the most prob- 
able explanation." (Emphasis supplied). Ibid. 

The California Supreme Court in Godfrey v. Brown, 1934, 230 
Cal. 57, 29 P.2d 165, in rejecting the limitation of the applicability of 
the doctrine of res ipsa loquitur in collision cases to those brought by a 
passenger against a common carrier, stated: | 


"It is manifest from the decided cases that no | 
distinction can properly be made, and the applica- | 
tion of the doctrine of res ipsa loquitur be refused, | 
as against a defendant who had control of the vehicle 
in which the plaintiff was a passenger, merely on © 
the ground that the defendant was not 2 common car- 
rier. When the relationship between the parties and 
the defendant's duty have been shown, a plaintiff, — 
free from negligence, has established a prima facie’ 
case when proof is made that he has sustained injury 
in a collision between the vehicle driven by the de- | 
fendant and another vehicle. And this is so, whether 


the defendant be a common carrier or 2 private car- 
rier, and the plaintiff a passenger for hire ora guest. 


As in a case where no other vehicle is involved, i.e., 
where the vehicle in which the plaintiff was riding | 
overturns or is run into an obstruction, the infer- 
ence raised may be overcome by the defendant's  — 
showing that the collision was not due to his negli- — 
gence; and in a case such as the present this showing 
may be established by proof that the injury was caused 
solely by the negligence of the driver of the other vehi- 
cle. If the doctrine of res ipsa loquitur is applicable 
at all in the present case, it is obvious that it applies 
as stated and not as limited by the trial court * * * | 
to the overturning of the car." (Emphasis supplied). 





So far as we have been able to determine, this Court has never 
considered whether the doctrine of res ipsa loquitur should apply ina 
case involving the collision of two vehicles where neither is a common 
carrier. The application of the doctrine clearly should depend upon the 
nature of the accident rather than the status of the plaintiff as a passenger 
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for hire. If the accident is such that it ordinarily does not occur in 
the absence of negligence on the part of the driver charged, the doc- 
trine should apply. Obviously, the status of the passenger for hire, 
having nothing to do with the nature of the accident, should have noth- 
ing to do with this determination. 


Although the four decisions of this Court involving the applica- 

~ tion of the doctrine of res ipsa loquitur in collision or near collision 
cases brought by a passenger against the carrier make reference to 
the high degree of care owed the passenger, as giving rise to an infer- 
ence of its negligence upon proof of the mere happening of an accident, 
a review of these decisions indicates that this Court quite properly 
made detailed reference to the facts of the accident in determining the 
applicability of the doctrine. This Court's decision in each case was 
made in reference to the facts surrounding the collision rather than to 


the status of the plaintiff as a passenger for hire. 


In view of all the foregoing, in an appropriate case, in justice 
and in logic, there is no reason why the doctrine of res ipsa loquitur 
should not apply where two vehicles collide and neither is 2 common 
carrier. 


C. The Doctrine of Res Ipsa Loquitur Applies 
Under the Facts of the Instant Case 
Here, two automobiles were involved in a head-on collision; 
the driver of one car was killed and his passenger, suffering from 
retrograde amnesia, has no recollection of the accident; the driver 
of the other car saw nothing until the moment of impact; and there are 
no other witnesses. 


The head-on collision took place on a virtually straight, two- 
lane, one-way road having wide shoulders. Because the accident took 
place on a one-way road and because the road carrying traffic in the 
opposite direction was not visible, each driver should have been 





25 


immediately aware of the danger and his imperative duty to take prompt 
action to avoid a collision, as soon as he saw the headlights from the 
other car. Unlike the situation on a two-lane road, neither driver was 
entitled to assume that the approaching car would return to its own side 
of the road. The absence of skid marks indicates that neither driver 
made any effort to reduce his speed immediately prior to the accident 
and appellee's decedent made no other effort to avoid the collision. 


In these circumstances, it is a reasonable and probable in- 
ference that both drivers were at fault and this is the approach strongly 
recommended by Professors Harper and James and Prosser. Accor- 
dingly, the jury should have been permitted to determine whether appel- 
lee's decedent was negligent and whether such negligence was a cause 
of the accident. | 





Although negligence and causation must be proved and plaintiff 
must present evidence on these issues from which reasonable men may 
conclude that upon the whole, it is more likely that there was causal 
negligence attributable to the defendant than not, this does not mean 
there must in all cases be eye witnesses to the defendant's conduct 


and fault. Responsible causal negligence, like any other fact, ay be 
proved by circumstantial evidence. 

The evidence and inferences, when considered in the light most 
favorable to appellant, as this Court is required to do, show there was 
a head-on collision of two vehicles on a relatively straight, two-lane 
highway with wide shoulders, where the appearance of a car traveling 
in the opposite direction on the one-way road should have given in- 
stantaneous and peremptory warning to both drivers, requiring their 
immediate action to avoid a collision, yet there is a total absence of 
any indication that either driver took any action to avoid a collision in 
the center of the one-way highway. This factual situation is certainly 
circumstantial evidence that both drivers were negligent or there is at 
least an inference of negligence. Accordingly, plaintiff was entitled 
to the right to have this issue submitted to the jury. 
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The trial court erred in holding that the doctrine of res ipsa 

loquitur did not apply to this case. 
Il 
CONCLUSION 

In this case there was abundant evidence that appellee's decedent 
was negligent. Not only was appellee's decedent traveling at a speed 
which made it impossible to stop in less than three times the range of 
his vision but, although the two-lane, one-way road with wide shoulders 
was almost straight and the danger should have been obvious as soon as 
the headlights of the other car appeared on the one-way road, he failed 
to reduce his speed or take any action to avoid the collision. Both under 
the law of Maryland where the accident occurred and the District of 
Columbia, appellant was entitled to have the issue of the negligence of 
appellee’s decedent submitted to the jury. 


The Court below clearly erred in instructing the jury as a matter 
of law that notwithstanding this evidence of negligence, the sole proxi- 
mate cause of the collision was the negligence of the driver going the 
wrong way. 


The Court erred in refusing to submit the issue of concurrent 
negligence to the jury and in directing a verdict in the favor of appel- 


lee’s decedent. Appellant, as a result of this patently erroneous action 
of the Court below, was deprived of her Constitutional right to a trial 
by jury on these issues and the judgment in favor of appellee's decedent 
should be reversed. 


Here, two automobiles were involved in a head-on collision; the 
driver of one car was killed and his passenger, suffering from retro- 
grade amnesia, has no recollection of the accident; the driver of the 
other car saw nothing until the moment of impact; and there are no other 
witnesses. A collision took place on a virtually straight, two-lane, one- 
way road, having wide shoulders, where the appearance of a car travel- 
ing in the opposite direction on the one-way road should have given 
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instantaneous and peremptory warning to both drivers demanding their 
immediate action to avoid a collision, yet there is a total absence of 
any indication that either driver took any action to avoid a collision in 
the center of the one-way highway. This factual situation was certainly 
circumstantial evidence that both drivers were negligent and such cir- 
cumstantial evidence gave rise to at least an inference that both drivers 
were negligent. Accordingly, the Court erred in holding that the doc- 
trine of res ipsa loquitur did not apply in this case and thus deprived 
plaintiff of her right to have this issue submitted to the jury. The trial 
court's action in refusing to submit this case to the jury under the doc- 


trine of res ipsa loquitur should be reversed. | 
| 


Respectfully submitted, 


LAIDLER B. MACKALL 
CHARLES G. WILLIAMSON, JR. 


Attorneys for Appellant 


Steptoe & Johnson 
1100 Shoreham Building 
Washington, D. C. 


Of Counsel 
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JOINT APPENDIX 


[ Filed Sept. 16, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
ROY BRYANT, 
Father and Next Friend of 
ABSLEY M. BRYANT, 


an Infant, 
Paducah, Kentucky 


) 

) 

) 

) 

) 
Plaintiffs 

vs. ) 
CHARLES H. EDWARDS 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Civil Action No. 2331-57 


2825 Myrtle Avenue, N. W. 
Washington, D. C. 
and 


JOHN SILARD, 

Administrator of the Estate of 
JOHN C. SIMS 

1631 K Street, N. W. 


Washington, D. C 





Defendants 


COMPLAINT 
(Personal Injuries-Automobile Collision) 

1. The plaintiffs Roy Bryant and infant plaintiff Absley M. Bryant 
are father and daughter, citizens of the United States and residents of 
the State of Kentucky. Defendant John Silard is the duly qualified Admin- 
istrator of the Estate of John C. Sims. Letters testamentary were 
granted by the Probate Branch of this Court in Administration No. 92,989 
and are presently in full force and effect. The defendants are citizens 
of the United States and residents of the District of Columbia. The claims 
for relief herein on behalf of the plaintiffs against the defendants are for 
an amount in excess of Three Thousand Dollars ($3,000), exclusive of 


| 
| 
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| 
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interest and costs, and this Court has jurisdiction under the provisions 
of Code 1951, 11-306 and 20-501. 

2. On December 17, 1956, the plaintiff Absley M. Bryant, who 
was at that time nineteen years of age (born August 4, 1937), was a 
passenger in an automobile operated by John C. Sims, defendant Silard’s 
decedent, on the Baltimore-Washington Parkway, between Riverdale 
Road and U. S. Route 50, in Prince Georges County, Maryland. At the 
time and place aforesaid, defendant Charles H. Edwards was operating 
an automobile on said Baltimore-Washington Parkway. At the time and 
place aforesaid, defendant Silard's decedent John C. Sims and defendant 
Charles H. Edwards carelessly and negligently and in violation of the 
laws of the State of Maryland, drove their vehicles with great force and 
violence into a head-on collision. John C. Sims was killed as a result of 
said collision. 

3. Asa result of the negligence of John C. Sims, defendant Silard's 
decedent, and defendant Charles H. Edwards as aforesaid, plaintiff 
Absley M. Bryant suffered serious, painful and permanent injuries, 
including but not limited to a fracture of the skull and cerebral concus- 
sion including fracture of left temporal bone, causing loss of conscious- 
ness for several days; fractures of her upper and lower jawbone in such 
a manner that her lower jawbone was driven with great force backwards 
into her left middle ear, blocking the ear, which could only be cleared by 
a serious and painful surgical operation which nevertheless resulted in 
permanent deafness in said ear; said fractures included fracture of her 
left maxilla and mandible; several teeth were lost and the remaining 
teeth in her lower jaw were knocked out of position; in treating said 
fractures, it was necessary to wire her upper and lower jaws together 
so that she was unable to open her mouth for several weeks; in order 
to feed her, it was necessary to run a tube through her nose down into 


her stomach; she was able to breathe only after a tracheotomy was per- 
formed, involving cutting her windpipe and inserting a metal tube; al- 
though she was able to breathe for several days only by using the tube, 
it was necessary to remove the tube later because of the extreme pain 





3 
its presence caused; her right ear was almost completely torn from the 
side of her head and had to be sewed back on; open fracture of her right 
ankle and heel which became infected beneath the cast, said fracture 
including fracture of right talus and open fracture of right malleous 
medialis; fracture of right wrist including fracture of the right carpal 
navicular bone; several ribs were fractured on the right side ; severe 
lacerations over her entire body which resulted in permanent and dis- 
figuring scars; numerous painful contusions, bruises and sprains over 
her entire body. Said injuries resulted in several months’ hospitaliza- 
tion. Plaintiff Absley M. Bryant has suffered and will continue to suffer 
permanently, great physical pain and mental anguish. Her hearing and 
nervous system were permanently impaired, there is a permanent 
limitation of motion in her right wrist and right ankle and she was 
prevented for a long period of time from pursuing her work and occupa- 








tion. 
WHEREFORE, plaintiffs demand judgment against defendants in 
the sum of One Hundred Fifty Thousand Dollars ($150,000) and the costs 
of this suit. | 

STEPTOE & JOHNSON © 
/s/ Laidler B. Mackall — 
/s/ Charles G. Williamson, Jr. 


Attorneys for Plaintiffs 
1100 Shoreham Building 
Washington 5, D. C. 
NAtional 8-8282 


DEMAND FOR JURY TRIAL | 
Plaintiffs demand a trial by jury on all issues herein. | 
/s/ Laidler B. Mackall — 





[Filed October 8, 1957] 


ANSWER OF THE DEFENDANT, JOHN SILARD, 
ADMINISTRATOR OF THE ESTATE OF JOHN C. SIMS | 


1. The Complaint fails to state claim against this Defendant upon 
which the Plaintiffs are entitled to relief. 

2. The allegations of Paragraph 1 are admitted. 

3. This Defendant admits that the Plaintiff, Absley M. Bryant, 
was a passenger in an automobile operated by John C. Sims, deceased 
at the time and place alleged in Paragraph 2 of the Complaint, but denies 
all allegations of negligence charged to this Defendant's decedent. 

4. This Defendant denies that the Plaintiff, Absley M. Bryant, 
was injured and damaged as a result of the negligence of this Defendant's 
decedent as alleged in Paragraph 3 of the Complaint. The allegations de- 
scribing the injuries and damages alleged to have been sustained by the 
Plaintiffs are neither admitted nor denied for the reason that this De- 
fendant does not have any information concerning the same but demands 
strict proof thereof. 

5. All allegations of this Complaint not herein specifically ad- 
mitted are denied. ; 

6. The injuries and damages alleged to have been sustained by 
the Plaintiff resulted from the negligence of the Defendant, Charles H. 
Edwards, or his concurrent negligence. 

BRAULT AND GRAHAM 


By /s/ Albert E. Brault 
Attorneys for Defendant, John Silard, 
Administrator of the Estate of John C. 
Sims, 516 Transportation Bldg. 
Washington 6, D. C. 


[Certificate of Service] 





[Filed Feb. 2, 1959] | : | 
'_ EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Se ESE ee 2 OL eee 
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Washington, D. C. 
December 2, 1958 
The above-entitled matter came on for trial before the Honorable 
Edward M. Curran, United States District Judge, and a jury. 
* ae * 1 
ABSLEY BRYANT BOWMAN | 
was called to the stand as a witness by her counsel, and having been 
first duly sworn, was examined, and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. MACKALL: | 
Q. State your full name, please. A. My name is Absley Bowman, 
but at the time of the accident on 17 December 1956, it was Absley 
Bryant. | 
Q. At that time were you in the Womens Army Corps of the 
United States Army? A. I was. | 
Q. Where were you stationed? A. Fort Meade, Maryland. 
Q. On December the 17th, 1955, when did you get off from work? 
A. I got off from work at 4:30. | 
Q. On that evening what did you do? A. I went from the office 
at 4:30 to the WAC Company. I was at the WAC Company and went into 
the day room about 6 o'clock to practice a Christmas play. I had a date 
with Sergeant Sims that night about 7:30 -- he was to pick me up. 
He came at 7:30, picked me up, along with two friends, Miss 
Joyce Downes, who is now Joyce Simpson, and Bernadette Risso, 
who is now Mrs. Medio, and asked that Sergeant Sims drive them to a 
dry cleaning establishment to pick up some dry cleaning. _ 
We left the WAC Company at approximately 7:30. We drove from 
the WAC Company to Odenton, to Cid's establishment to pick up the 
dry cleaning. 
Q. About how far from the WAC Company was Cid's? oe I don't-- 


\ 
| 
| 
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Q. Approximately. A. Approximately a mile. 

Q. What happened then? A. We were at the dry cleaning estab- 
lishment, picked up the dry cleaning. Mrs. Medio purchased some 
Christmas gifts. We were there approximately thirty or thirty-five 
minutes. We left Cid's Dry Cleaning at Odenton and drove back to the 
WAC Company where Miss Downes and Miss Risso left the car. 

Q. What happened then? A. Sergeant Sims and I left the WAC 
Company and decided to go to D.C. to visit his parents. 

Q. About what time did you leave the WAC Company barracks? 
A. We left at approximately 8:30 or 8:35. 

Q. What route did you follow from the WAC Company? A. We 

left Fort Meade and proceeded out Highway 602. We turned off of the 
highway into the feeder lane that feeds onto the Washington Parkway. 
There is a sign that says "Yield the Right of Way." We did, to two 


oncoming cars. Then we proceeded onto the Parkway. 
* * * 


ae x 
Los: COURT. *.* * 
Which way did you turn as you came out of the Parkway? Or 


rather, when you entered the Parkway from the feeder lane, you were 
seated in the front seat with Sgt. Sims? 

THE WITNESS: That's right. 

THE COURT: As you approached the Parkway which way did you 
turn? 

THE WITNESS: Onto the Parkway in the direction of Washington. 

THE COURT: Which was that, to the right or left? 

THE WITNESS: Right. 

BY MR. MACKALL: 

Q. What were the weather conditions that night? A. It was a very 
foggy night. 

Q. What happened after you drove onto the southbound lane of the 

Washington Parkway? A. We proceeded along this route, and the 

last thing I recall we had gone under an overpass and I don't remember 
no more. 
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Q. Did you have occasion to look at the speedometer during this 
trip? A. I did; and I looked at the speedometer approximately fifteen 
or twenty minutes before we had gone under the overpass. : 

Q. What attracted your attention to this overpass ? A. The radio 

was playing but it faded away when we went under the overpass. 

Q. Do you have a driver's license? A. Ido not. 

Q. Do you drive acar? A. Ido not. 

Q. What is your birth date? A. My birthday is 4 August, "St. 

Q. So, at the time of this accident you were twenty years old? 
A. Nineteen. 

Q. How did Sgt. Sims have his headlights adjusted? By that, I 
mean, what position were his headlight beams in? A. He had them on 


the low beam. } | 


Q. Where were you sitting on the front seat in relation to Sgt. 
Sims -- close to him, = the middle, or next to the door? A. In the 
middle of the car. | 
Q. What was the purpose of your trip? A. To visit his parents, 


which we did weekly. i 

* * x x x 

Q. How long had you known Sgt. Sims prior to the accident Yi 
A. Approximately six months. 

Q. You testified that you left the barracks for Washington be- 
tween 8:30 and 8:35. How do you fix that time? A. Sgt. Sims asked 
me the time. I looked at my watch. It was not yet 25 till ie) It was 
past 8:30, so it was between 8:30 and 8:35. | 

Q. You testified that you left the WAC Barracks to go to Odenton 
at approximately 7:30 to 7:35. How do you fix that time. A. Miss 
Downes, Miss Risso and myself signed out when we left a hate Com- 
pany. We signed out at that time. 

Q. Now, you said you last looked at the Koesdouiber approxi- 
mately fifteen to twenty minutes before you went under the overpass. 

At what speed were you going at that time? A. It was between 30 and 35. 

Q. Do you have any recollection at all of the collision? A. No, I 
do not. | 
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THE COURT: On how many occasions had you ridden with Sgt. 
Sims from the camp to Washington, D. C. 

THE WITNESS: Approximately six or eight times, or maybe more. 

BY MR. MACKALL: 

Q. What was between the southbound lane and the northbound 
lane where you entered the parkway? A. There is an island of trees. 

Q. Did you ever see headlights from northbound traffic as you 
traveled south on the southbound roadway? 

THE COURT: Did you see traffic coming north on the northbound 
lane as you drove south in the southbound lane? 

THE WITNESS: On that night? 

THE COURT: Yes, on that night. 

THE WITNESS: Yes, I did. 

BY MR. MACKALL: 

Q. Where were you at that time? This is as you entered the 
Parkway, or where? A. Yes, sir. 

Q. Do you understand the question? You said you saw headlights 
coming the opposite way. -Where were you, approximately, when you 

7 saw those headlights? A. (No response) 

Q. Well, did you see headlights going in the opposite direction? 
A. On the other lane? 

Q. Yes. You saw headlights on the other lane? A. Yes. 

Q. Do you know where you were at that time? A. We were still 
bound for Washington. 

Q. How many cars passed while Sgt. Sims was stopped before he 
entered the Parkway? A. Two. 

Q. Did you ever see those two automobiles again? A. No, I did not. 

Q. Did you ever see their tail lights? A. No. 

Q. Had there been any kind of party of celebration at Fort Meade 
at any time before this accident? A. No, there had not been. Neither 
of us had been drinking that night nor did we drink at any time during 
the night. 

Q. Do you drink, or did you at that time? A. No, we weren't 
drinking. 
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Q. Now, were you knocked unconscious in this accident ? A. I was. 
8 Q. When is the next time you have a clear recollection? Where 
were you and -- A. I was in Walter Reed Army Hospital. I don't re- 
call the date but there was a man that came on the ward dressed in a 
Santa Clause outfit, so I don't know the date; whether it was Christmas 
Eve or Christmas. | 
Q. You don't know if it was Christmas Eve or Christmas. You 
have no clear recollection between the time of the accident and that 
time? A. Ido not. | 
* x * | * 
17 THE COURT: Do I understand it that you -- did you fall asleep? 
A. No, sir; I did not. 
THE COURT: Well, do I understand you to say that ml don't 
remember prior to the time the automobiles came in collision? As you 


went under this overpass, am I correct in saying that you don't remem- 
ber anything from there on, after you went under the overpass? 
A. We went under the overpass and drove just a short) distance 


18 and -- 

THE COURT: Then what? 

A. I don't know. I guess the accident happened. 

THE COURT: You don't know whether there was an accident or 
not? You don't recall the collision? 

A. No, sir. 

* os cs 

CROSS EXAMINATION 
BY MR. HYDE: 

Q. You were traveling thirty to thirty-five miles an hour on the 
Parkway, is that right? A. Yes. 

THE COURT: That was from the time you entered the Paziway 
until you passed under the overpass. 

THE WITNESS: That's right. | 

* * * % | * 

Q. Do you know which lane of the southbound lanes your car was 
in? A. We were in the right-hand lane. 
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Q. Did you at any time see any lights in your lane, the lane or 
lanes that you were in, coming toward you? A. No, sir. 

ss Ze sd ac 

27 CROSS EXAMINATION 
BY MR. BRAULT: 

Q. How old was Mr. Sims when you met him? A. 25. 

Q. And what was his rank there at Fort Meade? A. Sergeant. 

Q. He was a sergeant. And was that his rank at the time of this 
accident? A. Yes. 

Q. He was killed in this accident, was he not? A. That's right. 

Q. And both of his parents live here in the District at that time? 
A. They do. 

Q. Now, I understood you to say that you had become engaged to 
Sgt. Sims within a week preceding this accident. Had you made that 


known to his parents yet? A. Yes, they knew about it. 
ae * cs % ak 


29 Q. Now, do you recall whether there was any particular reason 


why you noted the speed at which your car was traveling on this partic- 
ular evening? A. I just looked at the speedometer to see the approxi- 
mate speed he was driving because it was foggy. 

Q. In other words, you knew that the conditions were foggy. You 
observed that, did you not? A. Yes. 

Q. And were you then interested in ascertaining how fast you 
were traveling? A. That's right. 

Q. And I believe you testified that that occurred about 15 or 20 
minutes before you recall driving under the overpass? A. That's right. 
30 Q. Now, from the time that you observed the speedometer and the 

last time that you can remember driving or riding in this car, did you 
observe any change in the speed at which the car was being driven ? 
A. No. 

Q. In other words, Mr. Sims continued at about the same speed? 
A. Yes, sir. 

Q. And you testified, I believe, on direct-examination that you 
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had -- or direct or cross -- you had observed some northbound head- 


lights in the northbound lane, is that correct? A. Yes, sir. 

Q. And are there some sections of that highway, after you leave 
from Fort Meade, where the northbound lane is visible to traffic in the 
southbound lane? A. Yes, sir. | 

Q. Are there also some sections of the road where the north- 
bound lane is not visible because of the terrain between the two roads ? 
A. Yes, sir. : 

Q. Where you saw these northbound headlights, are you certain 
they were in the section of the road where the northbound lane was 
visible to you? A. Yes, sir. | 

Q. In other words, you are sure they were on their proper road ? 
A. Yes, sir. | 

Q. You understand that when we refer to northbound we mean 
traffic proceeding toward Baltimore, don't you? A. Yes. | 

Q. And that southbound would be traffic proceeding toward 
Washington? A. That's correct. 

Q. Did you always take this same route that you followed that 
evening when you and Mr. Sims went to visit his family in Washington? 
A. Yes, sir. 

Q. In other words, you: went onto the Parkway and into Washington 
that way? A. Yes, sir. : 

Q. Do you recall what your address was at that time, your 
destination, rather? A. 1634 Fort DuPont Street, Southeast. 

Q. You had always followed the same route? A. Yes. | 

Q. You are sure that is the route you followed on this particular 
night? A. Yes, sir.. : 

* * * * | * 

MR. MACKALL: I would like at this time to read the deposition 
of Officer Kimball. a 


x ae 





i} 
| 
| 
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"Q. You retired from what, where were you employed 
prior to retirement? A. U.S. Park Police. 

"Q. In what capacity were you employed by the U.S. 
Park Police prior to your retirement? A. As investigator. 

"Q. As a member of the Park Police Department? 

A. Yes. 

"Q. How long had you been an investigator for the Park 
Police? A. Nine years. 

"Q. How long had you been on the Park Police force? 
A. Twenty-one years. 

"Q. Asa police officer? A. Yes, sir. 

"Q. When you retired what was your rank in the Park 
Police? A. Detective sergeant. 

"Q. How much experience have you had as a member 
of the U.S. Park Police in the investigation of automobile acci- 
dents? A. Approximately 20 years. 
= * * x 

"Q. Mr. .Kimball, were you on duty on the night of 
December 17, 1956? A. Yes, sir. 

"Q. And do you recall that night being aware of an 
automobile accident involving the parties to this litigation, 
namely, Charles H. Edwards and the decedent John Carl Sims? 
A. Yes, sir. 

"Q. I take it you were on duty that night as a detective 
sergeant in plain clothes? A. Yes, sir. | 
a x Xe ar 

"Q. Do you recall, if not can you refer to your records 
to tell us, where and at what time you first received notice of 
this accident? A. Approximately 9:00 p.m. At that time I 
was cruising in West Potomac Park and I received a radio call 
while at the location of 26th and Constitution Avenue. 

"Q. You immediately proceeded to the scene of the 
accident? A. From there I proceeded to the scene of the 
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accident. Upon reaching the Washington-Baltimore Parkway, 
I ran into a heavy fog and the fog was so heavy I had to reduce 
my speed to about 15 miles an hour. | 

"Q. Prior to your reaching the Washington-Baltimore 
Parkway had you encountered any fog? A. Very little; very 
little fog. | 

"Q. Were you able to operate at a normal speed prior 
to reaching the Washington-Baltimore Parkway? A. Yes. 

"Q. Would you tell us again exactly where you were 
when you encountered this fog? A. Bladensburg Road and the 


Parkway. | 

"Q. And what distance were you required to travel from 
Bladensburg Road and the Parkway to the scene of the accident ? 
A. Approximately ten miles. I had to double back. I had to go 
to Riverdale, East Riverdale overpass, and double back from 
there to the scene of the accident, which was just meet of 


Route 50. 
"Q. Why did you have to double back? A. There is no 
turn around in the roadway. 

"Q. In other words, you would proceed on the north- 
bound portion of the highway? A. Yes, sir. I had to go to 
Riverdale to get back into the southbound parkway. | 

"Q. Were you advised that this accident had occurred 
on the southbound parkway? A. Yes, sir. 

"Q. And can you tell us precisely at what point on the 
southbound parkway this accident occurred? A. Approximately 
one and a tenth miles north of Route 50 in the southbound lane. 

"Q. When you say ‘north of Route 50,' you mean where 
Route 50 crosses over the Parkway? A. Yes, sir; crosses 
over the Parkway. | 

"Q. One and a tenth miles north of that point? | A. Yes. 

"Q. On the southbound parkway? A. Yes, sir. 

"Q. And do you recall at about what time you arrived at 
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the scene of the accident? A. Approximately 9:40. 

"Q. I understand you had received a radio call about 
9:00 p.m.? A. Yes, sir. 

"Q. Would you say it took you about 40 minutes to travel 
to the scene? A. Yes. 

"Q. Were you alone in your cruiser? A. I was alone. 

"Q. Now, when you arrived at the scene of the accident 
what was the condition of the fog on the Parkway? A. The fog 
was very thick. 

"Q. Can you tell us about what visibility you have driv- 
ing an automobile under those conditions which prevailed at the 
time that you arrived on the scene of the accident and while 
driving to it on the Parkway? A. I guess visibility was approxi- . 
mately 30 feet. 

"Q. Would that be with headlights on? A. With head- 
lights, yes, sir. 

"Q. You would have visibility 30 feet ahead? A. Ap- 
proximately. 

"Q. When you refer to 'visibility of 30 feet ahead,’ do 
you mean that you would see approaching headlights 30 feet 
ahead of you? A. There were no headlights coming towards 
me. I was on the northbound Parkway. 

"Q. So you did not encounter any headlights-- A. How- 
ever, objects alongside of the road couldn't be seen at a distance 
greater than 30 feet. 

"Q. You had no experience in encountering headlights 
approaching you after you had encountered the fog; is that cor- 
rect? A. That's right, sir. 

"Q. You did or did not? A. I did not have. 

"Q. Would you describe, sir, what you found when you 
arrived on the scene? A. When I arrived on the scene traffic 
was starting to flow, they had cleaned up the debris, all broken 
parts had been picked off the road, they were put back into the 
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cars, that were standing on the side of the road. | 
The roadway wag wet. There were no skid : to be 


All parties had been taken to the Prince George s Gene- 
ral Hospital. 

"Q. Who was on the scene of the accident when you ar- 
rived? A. Officers Schleig and Lamon. 


* * * * 

"Q. Mr. Kimball, I would like to ask you, if you could 
tell us, had weather conditions been normal, that is, if there 
had been no fog upon your arrival at the Parkway when you were 
enroute to the scene of the accident, how long would it have nor- 
mally taken you to reach the scene of the accident from the 
point where you received the call at 26th and Constitution Ave- 
nue, Northwest? A. Thirty minutes. | 

"Q. And it took you, in fact, ten minutes longer to 
reach the scene because of the fog? A. Yes, sir. 
* * * ae 7 

"Q. Mr. Kimball, at the point where this collision oc- 
curred you have testified this highway was the ‘southbound lane 
of the Parkway? A. Yes, sir. | 
xk * 2F * 

"Q. But what separates the northbound lane Soin the 
southbound lane? A. There is about 100 feet at that particular 
place, approximately, of center parking. | 

"Q. There is a strip of land about 100 feet wag 
A. Yes, sir. 

"Q. And is there any vegetation on this strip of land of 
any kind? A. At that particular point there is, on this side. 
There are trees. 

"Q. That is, between the southbound lane and the north- 
bound lane? A. Yes. | 

"Q. There are trees and shrubs? A. Yes. | 
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"Q. At night is it possible to see, when traveling on the 
southbound lane, to see the traffic on the southbound lane at that 
point? A. Not at that point. 

"Q, The northbound lane is not visible from the south- 
bound lane at that point; is that right? A. Yes, sir. 

"Q. Now, sir, what is the width of the southbound lane 
where this accident occurred? A. Twenty-four feet. 

"Q. That is the actual measurement of the road? 
A. Yes, sir. 

"Q. And at the point where this collision occurred, 
where these two cars were found, is it straight, curved or 
what? A. A slight curve." 


"Q. And did he give you a description of the accident 
itself? A. Well, he said that right before the accident he was 
driving towards Washington and he noticed a water tank, or a 
little red light on a water tank, in the agriculture grounds, then 
he drove a short distance further and he saw this headlight 
right in front of him, or headlights, but they were too close at 
that time. He threw on his brakes, and he was too late to stop, 
to turn out of the way. That is all he remembered. 


"Q. Now, are you familiar with the location of the WAC 
barracks at Fort Meade, Maryland? A. No, I am not. 

"Q. You are familiar with Fort Meade, are you not? 
A. Generally, yes, sir. 

"Q. How close is that to the entrance of the Parkway on 
Route 602? A. Three or four miles, I guess. It takes between 
five and ten minutes; depending on how you drive, to get from 
Camp Meade to the Parkway. 
* oe ate * 

"Q. Do you know the exact distance from the entrance 
of Route 602 on the Parkway to the scene of the accident or any 
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other given point which may be identified near the scene of the 
accident? A. Is around 13 miles from 602 to Route 390. How- 
ever, the accident happened a mile or so, a mile and a tenth, 
approximately, north of Route 50, which would make it 12 miles, 
approximately 12 miles. | 
"Q. So that the distance from the entrance on the Park- 
way of Route 602 to the scene of the accident would be approxi- 
mately 12 miles?" 
**e* KKK * 
"Q. Did this accident happen on a curve or straight- 
away? A. It is avery slight curve. | 
"Q. And that-- A. You can see quite a distance when 
you are on the curve at any point there. You can see a good 300 
yards. ! 
"Q. That is if it isn't foggy? A. Yes." 
* eee KK 
"Q. Officer, from your investigation of this accident 
did you find any witnesses or anybody that disputed Mr. Edwards’ 
statement to you that he was traveling in one of-the southbound 
lanes? A. No, sir, I did not. We couldn't find any eye- 
witnesses to the accident. My investigation was hampered by 
the fact that by the time I got there the rescue squad had 
cleaned up all the debris, all the glass had been swept, the 
people who cleaned it up had no idea where they swept it from 
or what was what. They took pieces of the wreck scattered 
yards away from where the collision took place and it was all 
piled neatly in the car. So I had nothing to go on. There were 
no skid marks." : | 
xe eH KK & | 
"Q. When you arrived there were two officers already 
at the scene? A. Yes. 
"Q. Did you question them or have any conversation 
with them with regard to the point of impact in the highway ? 





A. Yes, I did. They said they had no idea either. 
"Q. Where it happened? A. Where it happened, yes." 
* * * * KK X 
L. C. SCHLEIG 
was called to the stand as a witness by counsel for Plaintiff Bowman, 
and having been first duly sworn, was examined, and testified as 
follows: 
DIRECT EXAMINATION 

BY MR. MACKALL: 

os * Me 5 

Q. In December of 1956 where were you employed? A. I was 
employed as a patrolman driving a cruiser in the Washington- 
Baltimore Parkway. 

Q. By whom were you employed? A. By the United States 
Park Police. 

Q. At that time how long had you been so employed? A. At 
that time I had been employed just slightly over six years. 

Q. In your employment during this six years did you have occa- 
sion to investigate automobile accidents? A. Yes, sir. 

Q. Approximately how many accidents did you investigate per 
month during that period? A. It varied averaging on an average of 
approximately any where from six to a dozen accidents a month. 

ae aE = ak 

Q. Did you investigate an automobile accident on December 17, 

1956? A. Yes, sir; I did. 

Q. Will you tell us the circumstances of that investigation; 
when you first received the call and so on? A. Approximately between 
9:05 and 9:10, somewhere within that five-minute time period, I re- 
ceived a radio call approximately 20 miles from the area that the acci- 
dent was in. 

I was approximately 20 miles north of the accident when I re- 
ceived a call of a fatality accident in the southbound lane of the Wash- 
ington-Baltimore Parkway just north of Route 50. 
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Q. What did you do then? A. I immediately responded. My 
partner and myself responded to the scene of that accident, 

Q. Who was with you at that time in the car? A. Officer 
Lamon was my partner at that time. : 

Q. How fast did you drive to get to the scene of the accident ? 
A. My maximum speed at that time over the entire apgrorenetely 20 
miles was eighty miles per hour. 





Q@. What was the weather condition during this trip to the scene 
of the accident? A. Foggy. 

Q. Was there a constant fog or did it vary? 

as 35 x Re 

THE WITNESS: It was constant that night, sir. 

BY MR. MACKALL: | 

Q. It was constant. And would you describe the fog as dense 
or slight or what? A. I would describe it as dense. : 

Q. Now, driving at 80 miles an hour did you see any approach- 
ing headlights in this trip of 20 miles? 

THE COURT: You mean on the other lane? 

MR. MACKALL: From any where. 

THE WITNESS: Yes, sir; I could on occasions see headlights 


coming from the opposite direction in the northbound lane. 
BY MR. MACKALL: | 


Q.. Did you see tail lights from the automobiles going in the 
same direction you were? A. Yes, sir. 

Q. Approximately what distance could you see the tail lights 

of the automobiles going in the same direction as you were 
going? A. To the best of my knowledge at that time I felt that the 
speed I was going that night to respond to the accident was a little 
more than was possible--at most times I could have been driving safely, 
but at the same time I felt that should any emergency arise I did see 
the tail lights sufficiently that I felt I could have stopped; driving in the 
passing lane all the way. 

Q. I believe my question was about how far could a see red 
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tail lights from the cars going in the same direction ? 

x * ok OK 

THE WITNESS: My accident report stated there was a visibil- 
ity of approximately 100 feet. So that would be the best way I could 
answer that question. 

BY MR. MACKALL: 

Q. You could see these tail lights at a sufficient distance so 
that as you were driving at 80 miles an hour you could avoid the car 
you were approaching? A. I felt that I could. 

Q. Is that what happened? A. Yes, sir. 

Q. What did you see when you arrived at the scene of the acci- 
dent? A. At the scene of the accident there was, of course, general 
confusion around the area. I found two automobiles involved in this 
accident. One was a Chevrolet--if you want me to refer to any particu- 
lar information-- 

Q. Do you have your records? A. The clerk has them. 

(A document is handed to the witness) 

Q. Directing your attention to Plaintiff Bowman's Exhibit No. 
2, would you tell me what that is? A. This is a diagram drawn up by 
myself at the accident scene giving the general picture of the location 
of the accident and the position of the vehicles involved. 

Q. What was the position of the two vehicles, and would you 
please identify the vehicles as you locate them? A. The Chevrolet-- 
there was a Chevrolet vehicle, but the exact year of it I don't know, 
without referring to notes. A Chevrolet driven by Mr. Sims, the de- 
ceased, was sitting on the right-hand or what would be the west side 
of the roadway. The vehicle was pointed northbound in a southbound 
lane partially onand partially off the highway. 

There was another vehicle, a Lincoln, driven by the other 
driver, Mr. Edwards, which was facing southbound on the east side 

53 of the southbound roadway partially on and partially off the 
roadway. | 

Q. Does that diagram accurately depict the positions of these 
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cars as you found them when you arrived at the scene of the accident ? 


A. Yes, sir. | 
Q. Is that diagram drawn to scale? A. No, it isn't drawn to 
scale. : 
Q. Could you locate the position of these cars with reference 





to any signs or any other landmarks in the area? A. Yes, sir, I 
could. | 

Q. What was the sign or landmark? A. At that time, when I 
arrived at the accident and when I had sufficient time to check the 
closest landmark, as is the case in all fatalities, the first thing I 
noticed to pinpoint the exact location of the accident was a sign which 
I measured later was 345 feet south of the accident on the west side of 
the roadway, the west shoulder, a large sign reading '"No Stopping on 
Pavement. Use Shoulders for Emergency Only." 

Q. Was that sign illuminated by headlights at the scene of the 
accident? A. There was lights there from wrecking crews. There 
was an emergency crash truck at that area, plus several fire trucks, 
making it possible for me--I did identify the sign and knew the sign 
was there by the lights. 

Q. You could see the sign from the scene of the accident ? 

A. Yes, sir. | 

Q. That was 345 feet away, approximately? A. Yes. 

* * * * | 

Q. Is there any notation of visibility on that chart? A. On my 
chart I have written road conditions were foggy and heavy mist. Visi- 
bility approximately 100 feet. 

Q. Did you measure the distance from an imaginary line 
drawn across the highway from one car to the front of the other car? 

A. Yes, sir, I did. ! 

Q. What was that distance? A. 27 feet. 

Q. And which car was located to the south or towards weenie 
ton? A. The Chevrolet driven by Mr. Sims was the southmost car. 

Q. Did you draw on the blackboard here in the courtroom a 
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diagram which you obtained from the information on that Plaintiff 
Bowman's Exhibit 2? A. Yes, sir, I did. 

Q. Does that accurately depict the information that is contained 
in that diagram? A. Exactly what is on the board is on this form. 

ok . x ak * 

56 CROSS EXAMINATION 

BY MR. HYDE: 

x aE ts * 

Q. When you arrived there which way was the Lincoln automo- 

57 bile facing? A. The Lincoln automobile was facing southbound 
in the southbound lane. 

Q. Toward Washington? A. Yes. 

Q. And was any portion of that automobile on a hard surface 
road? A. Yes, sir; approximately half of that vehicle was on the hard 
surface road. 

Q. Which way was the Chevrolet facing? A. The Chevrolet 
was facing northbound. 

Q. Any part of that vehicle on the hard surface? A. Yes, sir; 
just about half of that vehicle was on the hard surface portion. 

= oe * ae 

Q. From your chart and from your direct examination answers, 
was that highway slippery? A. The best I could say on that roadway-- 
not very slippery, no, sir. 

Q. Is it slipperier than when it is dry? A. It is bound--yes, 


sir, it is bound to be more slippery. 
ae at * K 


59 Q. Neither one of these vehicles had been moved when you 
arrived at the scene? A. No, sir. 
* x * 
CROSS EXAMINATION 
BY MR. BRAULT: 


x a aS * 


Q. Would you look at this chart and tell us the exact measured 
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mileage from the entrance of the Parkway at Route 602 to the Route 50 
interchange? A. It is actually 13 point one miles, sir. | 

Q. 13.1 miles. And I understand the accident was 1.1 miles 
north of the interchange? A. Yes, sir, approximately one mie south 
of Riverdale Road. | 

Q. That would make the distance from 602 entrance to the 
Parkway to the scene of the accident exactly 12 miles, is that right ? 
A. Correct. | 
Q. May I see the chart that you were looking at ee you were 
giving stopping distances? A. Yes, sir. | 

Q. Now, this gives a rather complicated formula, does it not? 
A. If you would like I would to the best of my knowledge explain it to 





you. | 
64 Q. You don't mean to tell this Court and jury that going 30 
miles an hour that your total braking distance or stopping distance is 
only 30 feet, do you? A. I would have to check that. That would de- 
pend upon the condition of the road, the age of the road, the covering 
on the road, surface of the road, wetness or dryness of the road. 

Q. In other words, there are a lot of factors that would enter 
into the braking distance under any particular circumstance? A. Most 
of them are already included in there, yes. 

Q. Does this give the reaction time it would take for @ person 
to apply the brakes? A. No, the reaction time varies with the person, 
depending on the age and condition of the person. 

Q. Then the estimate you gave then does not represent the total 
braking distance? A. No, sir, it doesn't. | 

Q. Have you ever seen this chart: A. No, sir; I haven't. 

Q. Ever seen one like that? A. No, sir; I haven't. 

Q. Would you say the total braking distance as given in this 
chart, which includes the reaction time distance, or distance a vehicle. 
travels before brakes are applied, and the total braking distance at in- 
dicated speeds, is more nearly accurate than the one you gave at 30 

65 feet? A. Well, sir, this one, to determine the exact speed on this 
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one, you must take into consideration the person that is driving the 
vehicle, the average reaction time of the average person would prob- 
ably be around one half a second. A very fast person would be approxi- 
mately three to four tenths of a second, and as a person gets older 
sometimes it will go up over a second. 

Q. The first thing this chart tells you to do in order to arrive 
at any conclusion is this, is it not: Find the co-efficient of friction with 
test skid, locate the average test skid mark length on scale "D"'. Did 
you make any test skid on either of these cars? A. No, sir. Onthis 
roadway we have already had a test, when the highway was first opened 
up, and that highway, when it was new, was approximately between 80 
and 85 per cent co-efficient of friction, which is almost as good a fric- 
tion as any road in this country. A maximum of a hundred would be 
for a road where you could stop completely dead with a normal brake, 
which is impossible. 

Q. That condition wouldn't prevail for a wet, foggy night, 
would it? A. No, sir. 

Q. Now, would you say the distance given here as reaction time 
at 30 miles an hour is reasonably accurate? A. Yes, I would say fig- 

uring normal reaction time, I would say that would be very close 
to it. 

Q. What is that? A. 43.8. 

Q. 43 feet before even applying the brakes? A. Yes. 

Q. Now, the next figure given there is the distance the vehicle 
travels after brakes are applied. Would you say that represents an 
accurate figure or reasonably so? A. I would say So. 

Q. What is that figure? A. 44 feet. 

Q. No, I mean the next figure. A. Oh, the distance vehicle 
travels. 

Q. After brakes are applied. A. That's 30 feet. 

MR. MACKALL: What was that figure? 

MR. BRAULT: The first figure was 44 point something. 

MR. MACKALL: At 30 miles an hour? 
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MR. BRAULT: Yes. 

THE WITNESS: Oh, that one I would say is too high. 76 feet 
for 30 miles per hour, that part I would say is probably a little higher 
than I would figure. 

Q. That chart gives 76.2, and you say that isa Little high. 

A. Yes. | 

67 Q. Then would you look at the total braking distance given on 
this chart at 30 miles an hour and see whether or not that--which in- 
cludes the reaction time--in your opinion is within reasonable proxi- 
mity of the stopping distance, average stopping distance of an automc- 
bile at 30 miles an hour? A. Well, this chart shows 120.2 feet. 

Q. Which is the total braking distance including reaction time? 
A. Yes, reaction time and braking time. I would say by my chart the 
average reaction time--my figures would be approximately five feet 
different from this chart. | 

Q. In other words, you would say 115 instead of 1202 A. Yes. 

Q. That is at 30 miles an hour? A. Yes. ! 

Q. Would that same relative difference exist between your 
present testimony on direct examination with regard to 35 miles an 
hour, which is shown on this chart? A. That is about right. 

Q. The total braking distance shown on this chart at 35 miles 
an hour is 159.9 feet, and you say that is approximately correct ? 

68 A. It would be very close to what I would figure, yes. 





* * * xz : 
| 

Q. You said when you were standing at the scene of the acci- 
dent you could visualize a sign which was 345 feet down the road. Is 
that correct, sir? A. Standing on the west shoulder I could see the 
sign sufficiently to use it as a landmark to the point of accident. 

69 Q. Could you read what was on the sign? A. No, sir. 

Q. How many cars would you say were parked in that general 

area with their headlights beamed in the direction south on that highway 


at that time? A. I could only surmise that. I would say between eight 


to ten vehicles, approximately. | 
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Q. Then you wouldn't say, would you, that the headlights of a 
single vehicle would have made it possible for you to see that sign a 
distance of 345 feet on that night? A. I couldn't say definitely, no, 
sir. 

Q. Isn't it true some of these vehicles were rescue squad 
trucks with powerful spotlights on them? A. One truck does have a 
powerful set of spotlights. 

Q. In fact, it's shown in one of the pictures, isn't it? A. It’s 
a four-way crash truck, with floodlights coming out from two sides and 
front and rear. 

Q. Those were all on, were they? A. Yes. | 

Q. They were trained in a southerly direction? A. I couldn't 
tell you which direction the car was facing but the lights were going in 
all four directions. 

Q. Some facing north? A. Yes, and east and west as well. 

70 Q. When you arrived on the scene you found the vehicles in the 
position which you have marked them on that board? A. Yes. 

Q. And did you make inquiry as to whether or not either car 
had been moved following the position which they came to rest in after 
the collision up until the time you arrived? A. Yes, sir; from an offi- 
cer on the scene. 

Q. An officer got there first? A. Asa general routine I ask 
if the vehicles have been moved at all. 

Q. Did you ascertain that that represented the positions of the 
cars without having been moved following the impact? A. Yes, sir. 

Q. And were either of the operators or the passengers on the 
scene when you arrived? A. That question I answered earlier to the 
effect the parties were in the cars. To the best of my knowledge those 
people were all not in the vehicles. One was lying on the side of the 
road. Mr. Edwards was alongside his vehicle. The other party, 

Mr. Sims, the deceased, was in the vehicle pinned in. 

Q. Well, did you attempt to have any conversation with 

Mr. Edwards either at the scene of the accident or shortly after? 
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A. No, he was unconscious. 

Q. He was unconscious at the scene of the accident? A. Yes. 

Q. Did you see him later that evening? A. Yes. | 

Q. About what time, sir? A. Within an hour of o time I 
arrived there. 

Q. That would have been by 10:30 that night? A. Approxi- 
mately 10:30. Within that area there; half hour, more or less. 

Q. Where did you see him? A. At Prince George’ ' County 
Hospital emergency room. 

Q. Was he conscious or unconscious? A. I couldn't exactly 
say whether he was--whether he was semiconscious or unconscious at 
the time. He wasn’t in a condition where I could do very much talking 
to him. He was dazed. I would say partially conscious. 

x = mE bd 

Q. * * * How close did you get to him? A. Close enough to 
him--right close to his face or mouth. : 

Q. You got close to his mouth? Why? A. Because I detected 
an odor of alcohol on him. 

Q. When did you first detect the odor of alcohol on Mr. Ed- 
wards? A. As soonasI got in the hospital and in the emergency room 
with him. 


* * * * 
Q. And how close to his mouth did you get? A. Right up to 
his mouth to make sure it was coming from his mouth and no where 
else. | 


Q. Was he breathing at the time? A. Yes, sir; : was 
breathing. | 

Q. I mean, did you remain there long enough for him to breath 
in your face? A. Sufficiently to decide what it was, the aroma coming 
from his mouth. 


Q. And you are satisfied this was an odor of alcohol coming 
from his mouth? A. I was satisfied that it was alcohol. | 


x x % xr 
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Q. Isee. I would like to ask you, with the Court's permission, 
if you would restore to the board the area of the debris as you have 
done on your own diagram. 

Is that all right, your Honor? 

THE COURT: Yes, indeed. 

MR. BRAULT: So the diagram and the drawing on the board 
may be the same. 

Now, is that the general area you have just marked? 

THE WITNESS: Yes. 

BY MR. BRAULT: 

Q. Now, would you make it a little darker, please? Thank you. 
Was there any debris between the front end of the Chevrolet, that line 
you have extended from the Chevrolet across the road, from that point 
and the front end of the Lincoln, which was 27 feet north of that? 

A. No, sir. This area was clear. This car was north of the debris. 
The debris was south of this vehicle. 

Q. It began with the front end of the Chevrolet and extended 
south? A. Yes, the debris was scattered over a fairly large area; 
bumpers and other parts of the vehicle. I couldn't say where every 
part was, but there was quite a bit of debris. 

Q. Can you tell me the distance between what-would be the right 
rear portion of the Chevrolet and the southernmost portion of the debris 
as you show it on this diagram? A. To the best of my recollection, 
the debris was as far as eight or ten feet off the shoulder, and to the 
best of my knowledge again, fifteen to twenty-five feet south of the 
vehicle. 

Q. South of the Chevrolet? A. Yes. 

ae oe ae 

REDIRECT EXAMINATION 

BY MR. MACKALL: 

* * 5 * 

Q. Is that a relatively straight road there except for a slight 
curve? A. There are two long gradual curves; not sharp, but long 


fi 


, 4 
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gradual curves. 
Q.. How long did it take you, from the time you received the 
75 first radio call, to get to the scene of the accident driving at 
times at 80 miles an hour? A. Approximately thirty minutes. | 
Q. Now, are there signs posted at all of the entrances to the 
Parkway making it impossible to get on the parkway going the wrong 
way without violating a traffic sign? A. There are no signs specify - 
ing ''do not enter", if that is what you mean. There is no sign saying 
"do not enter."" The natural contour of the road makes it impossible to 
make a turn onto the access roads. i 
Q. Isn't it true that almost all of the entrances are a right turn 
into the Parkway? A. Yes, sir; the entire 20 miles there is sig two 
left turns off that highway. 
Q. And the roadway is designed so that it is very difficult to 
make a turn the wrong way? A. The only way that you could make a 
right turn--you mean on access roads? | 








Q. Getting on the Parkway going the wrong way? A. The only 
way you could turn off the highway into an access road is you would 
have to--well, every entrance road to the Parkway or exit road is 
marked "do not enter" on both sides. | 
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76 Q. Is there a shoulder to this road at the scene of the accident ? 

A. Yes, sir, a limited shoulder on both sides. | 

Q. Can you give me the width of that shoulder looking at any of 
these pictures? Looking at Plaintiff Bowman's Exhibit 3-H, can you 
tell me the approximate width of the shoulder on each side of the road? 
A. I would say the maximum shoulder on the right side or west side 
of the road would be fifteen to eighteen feet, sir, at the most. Approxi- 
mately 15 feet, on this side, the right-hand side. 

And on the left-hand side I would say no more than 15 to 18 
feet on the left-hand side, because you have woods over there, 
wooded area. 

Q. How wide is the concrete part of the road? A. Conerete 
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part of the road is two lanes of 12 feet per lane, or 24 feet. 

Q. So you have got 15 plus 24 plus 15 to 18 from shoulder to 
shoulder? A. Yes. 

©. Would you give me the total of that? A. That would be be- 
tween 54 and 60 feet, depending on the 15 to 18 foot shoulder. 

BY MR. BRAULT: 

Q. Those shoulders are dirt shoulders, aren't they? A. Yes, 

dirt and gravel. 

Whereupon, 

CHARLES H. EDWARDS 
was called to the stand as a witness by counsel for Plaintiff Bowman, 
and having been first duly sworn, was examined, and testified as fol- 
lows: 

DIRECT EXAMINATION 

BY MR. MACKALL: 

Q. Mr. Edwards, I have just a few questions to ask you. Di 
you see the other car at any time prior to the collision? A. Just a 
couple of seconds--maybe a second or two. 

Q. Now, at the time you first saw the other car, was any part 
of your car left of the center lane of the roadway? A. Well, due to 
the fog I couldn't say whether it was left, but I was more on the right 
side of the road, I turned right when I saw the car. 


Q. I am not sure you have answered my question. I want to 
know if any part of your car was left of the center lane of the road in 
the direction in which you were traveling. Was any part of your car 
left of the center line of the road? A. I don't think so. 

Q. Now, as you drove along the Parkway that night, could you 

gee objects you passed in the light of your headlights? A. At 


times. 

x x es = 

Q. Now, what was the position of these approaching headlights 
in relation to your car? Were they directly in front of you or where? 
A. Due to the fog--they approached me. I saw the lights. 
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THE COURT: He wants to know if they were directly in front of 


THE WITNESS: Approximately; almost. 
THE COURT: Directly in front of you? 
THE WITNESS: Yes. 
BY MR. MACKALL: 
Q. Did you observe whether those headlights changed course at 
any time before the impact? A. I didn't have time. 
ae xg * n : 
84 Q. What was the fastest speed you traveled on the Parkway 
85 that night? A. I never traveled over twenty, never, because 
the weather was bad. | 
Q. How fast were you going at the time of the accident ? A. I 
was going very slow because there was really dense fog in ame spots 
and in some spots it was clear. 
* x x as | 
Q. What speed do you mean by "very slow?" A. Down to ten. 
Q. You were going no more than ten miles an hour at the time 
of the accident? A. At the time of the accident I couldn't have been 
going over ten, twelve, or fifteen miles an har. | 
Bs a: ae x | 
Q. I believe you testified before that you were on the righthand 
side of the road? A. Yes, sir. | 
Q. Also that no part of your car was left of the center line, is 
that right? A. I don't think so. 
ar x = 
86 CROSS EXAMINATION 
BY MR. BRAULT: 
xt x x x | 
88 Q. Now, was there fog that you encountered on the Parkway ? 
Did it have the same density all the way down the Parkway or was it 
spotty? A. In some places it was heavier than in others. | 


se a * * 
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Q. What is the fastest speed you say you traveled on that Park- 

89 way that night from the time you entered at Baltimore until this 
accident occurred? A. I don't remember traveling over twenty miles 
an hour. 

* * K * 

Q. Now, when the fog was lifted, that is, when it wasn't as 
dense in these areas that you say where the fog was spotty, you in- 
creased your speed, didn't you? A. Not very much, because the roads 
was slippery and it was dense in spots and, you know, the windshields 
kept fogging up. 

Q. And you still say that you never drove over ten to fifteen 
miles an hour? A. I said over twenty. 

Q. What was the speed that you drove most of the time? 

94 A. Most of the time it was slower. I had to drive very slow 
because it was foggy. Even from leaving Curtis Bay it was foggy in 
spots and dense. Wet. I had to travel from there to Baltimore before 
I got there. 

* * ae * 

Q. Did you see any of these water towers? A. Yes, one or 

two coming down on the highway; one north of the accident. 

Q. You saw one? A. Yes. 

Q. What did you see about the water tower? A. It was a sha- 
dow. You see, in a fog in the dark it is like snow. Something dark 
will show up like a shadow. ‘You put snow on the ground on a dark night 
and you see all the trees. 

Q. You saw just the shadow? A. The shadow and the lights on 
the tower. 

Q. You told the policemen you saw the red light, didn't you? 
A. I said the light on the tower. 

Q. You saw the red light? A. Yes. 


Q. Is that what you say now? A. Yes, it's not very far from 


the highway. 
Q. Did you see the light or did you see the shadow of the tower ? 
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A. I saw the light and the shadow. 
x * * 
98 CHARLES HENRY EDWARDS 
as plaintiff, was called to the stand by his counsel, and after having 
been first duly sworn, was examined, and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. HYDE: 
Ba cad Ye os 
107 Q. And what would you say your average speed was from the 
time you left the boat to the time the accident occurred? A. Around 
18 to 20 miles an hour. ! 
* * x * 
108 Q. Were any cars going in your lane, or in your lanes? 
A. There was--at times there were quite a few. Some left me behind. 
Some guys drive faster than others. Some guys take chances. | 
Q. Did you see any fast automobiles that night pass your? 


A. Well, not extreme fast, but as a matter of fact, a couple of trucks 


passed me. 
* * * * ! 
109 Q. And is there anything else that would attract your attention 
or show up that water tower? A. Well, the light is the main thing. 
Q. The red light? A. The red light on the top of it. : 
3 Q. Is that light on all the time? A. It's usually on. | 
Q. Day and night? A. Well, I haven't paid much attention to 
| it in the day time, but I know it is on at night, usually all the time. 
| Q. Did that show through the fog? A. Yes, you could see the 
| 110 flare of the light. ! 
Q. Is it a constant light or flicker light? A. A constant light. 
Q. Ontop of the tower? A. Yes. ! 
Q. How high would you say that tower is, about? A. I would 
say around 75 or 80 feet high. 
Q. Now, do you recall how fast you were going just Behe this 
accident? A. I was going very slow because the fog had gotten quite 
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heavy; real thick. At the time you could hardly see. Couldn't see over 


thirty or forty feet. I had fog lights and couldn't hardly CCS amt 
Q. Now, what was the first thing that attracted yy 
to something that might happen or would happen? A. Wa 
I was on a oneway street and looking, more or less thinking’ 
lights, because you would see the tail end of cars; keep rummy’ 
back of them, but when a bright light appeared I didn't know@ 
think. It happened so quick there. I made a whirl from him#&® . 129 
turn from him. q 
Q. How far would you say that car's headlights were fre 
car when you first saw it? A. Well, it couldn't have been overs 


feet. 


Q. And do you know whether he had on his city lights or b 

111 way lights? A. Seemed to me he had on his bright lights.’ . 
More or less sure it was bright lights because it was a bright beanm. - 
in the fog. . 
Q. How were those lights directed toward you? A. More on 


less head-on to me. . 

Q. So what did you do then? A. I made a right turn. That's 

- when all of a sudden there was a bang and the car went spinning and & 
careening on. 

Q. And when the car hit your car, what part of his car hit what | 
part of your car? A. Well, the left front of my car hit ee left front 
of his car--connected with mine. 

You see, it hit the bumper and glided off and come night 4a by 
the driver. I was the driver right by the wheel and it tore off the door 
on the left side. Then it glanced off again. 

*x * ee 

128 "DR. JESUS DeRUBENS 
was called for examination by counsel for Defendant Silard and, after 
having been sworn by the notary, was examined and testified as follows: 


x x * * 


"Q@. You are a doctor of medicine, are you? A. Iam 
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heavy; real thick. At the time you could hardly see. Couldn't see over 
thirty or forty feet. I had fog lights and couldn't hardly see. 

Q. Now, what was the first thing that attracted your attention 
to something that might happen or would happen? A. Well, constantly 
I was on a oneway street and looking, more or less thinking about red 
lights, because you would see the tail end of cars; keep running in the 
back of them, but when a bright light appeared I didn't know what to 
think. It happened so quick there. I made a whirl from him, a right 
turn from him. 

Q. How far would you say that car's headlights were from your 
car when you first saw it? A. Well, it couldn't have been over forty 
feet. 

Q. And do you know whether he had on his city lights or high- 

111 way lights? A. Seemed to me he had on his bright lights. 
More or less sure it was bright lights because it was a bright beam 
in the fog. 

Q. How were those lights directed toward you? A. More or 
less head-on to me. | 

Q. So what did you dothen? A. I made a right turn. That's 

_ when all of a sudden there was a bang and the car went spinning and 
careening on. 

Q. And when the car hit your car, wkat part of his car hit what 
part of your car? A. Well, the left front of my car hit in the left front 
of his car--connected with mine. 

You see, it hit the bumper and glided off and come right in by 
the driver. I was the driver right by the wheel and it tore off the door 
on the left side. Then it glanced off again. 

a * * 

128 "DR. JESUS DeRUBENS 
was called for examination by counsel for Defendant Silard and, after 
having been sworn by the notary, was examined and testified as follows: 


* Xe He Xe 


"Q@. You are a doctor of medicine, are you? A. Iam 
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surgical resident at Prince George's General Hospital. Senior 
surgical resident. | 
a xe aK * 

"Q. Have you produced, in accordance with the eee 
in the subpoena, the hospital record of one Charles H. Bawards? 
A. Yes, I have it here. | 

"Q. You have that record with you? A. Yes, sir. 

"Q. Now, on December 17, 1956 did you have occasion 
to see this man? A. According to the chart, I saw him, yes, 
sir. : 
xe me of * | 

"Q. Will you refer to your record, please, the hospital 
record, and tell us at what time this man was brought | into the 
hospital? A. I saw him in the emergency room that night, at 
11:50 p.m. Ten minutes before 12:00, before midnight. 

"Q. Is that entry made by you in your own handwriting ? 
A. Yes, sir. 

"Q. Would you read the entry which you made; at that 
time? A. Well, shall I read allthis? 

"Q. Yes, sir. A. The date is 12--The date is 12/17/56. 


'Forty-one-year-old colored male involved in a car accident 
tonight was admitted to the hospital because of a possible frac- 
ture of the skull. Alcoholic intoxication and semi-conscious 





state possibly due to sedation given in emergency room. 

* * * * | 
"Q. And you did personally examine the patient ? 

A. Yes, sir. | 

* 5 x x | 
"Q. Did you smell alcohol on the breath of this man? 


A. Yes, sir. 
* 
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134 CLARENCE S. BRUCE 
was called to the stand as a witness, and having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BRAULT: 

oe a * as 

Q. And what is your present occupation? A. Iam a traffic 


accident analyst. 
* * * * 


139 Q. Now, Mr. Bruce, have you testified in Court as a Traffic 
140 Accident Analyst? A. Many times. 
Q. And have you testified as an expert on the results of crash 
and impact of two automobiles? A. I have, sir, many times. 
Q. Have you ever testified in the United States District Court 
for the District of Columbia? A. Yes, sir. 
Q. And you have testified in other Courts? A. Yes. 


Q. Over what period of time have you so testified? Or for how 
many years? A. 40. 

Q. And did these cases involve automobile collisions? A. They 
did, sir. 

Q. Mr. Bruce, have you reviewed the photographs which have 
been offered in evidence in this case? A. Yes, sir. 

* 3K sd = 

141 Q. Now, Mr. Bruce, have you also examined the diagram which 

was placed on this board and which has been in the courtroom since 
Officer Schleig testified? I don't know how else I can identify that. 

THE COURT: You can have the diagram marked, if you wish, 
and refer to it as an exhibit. 

MR. BRAULT: Then may I have that marked as Defendant 
Silard'’s Exhibit No. 3? 


(The diagram on the blackboard was 
marked Silard's Exhibit No. 3 for 
Identification. ) 
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BY MR. BRAULT: ! 

Q. Have you examined that, Mr. Bruce? A. Yes, sir; I have 
examined it. | ! 

Q. And do you understand that the automobile which is marked 
in red is a Lincoln car and the Chevrolet in green--Excuse me. The 
car marked in green is a Chevrolet and that the circle made around 
the Chevrolet and part of the highway indicates the area where debris 
was found after the accident by the investigating police; and that the 
distance between those two cars as indicated on this diagram from the 
front of the Lincoln to a line across the highway from the front of the 
Chevrolet is 27 feet? A. Yes, sir. ! 

142 Q. You understand that? A. Iunderstand that. 

@. Now, Mr. Bruce, were you able to study those photographs 
and the diagram on the board, and as a result of your examination of 
that evidence were you able to form an opinion as to the direction in 
which each of those vehicles were traveling at the point of impact? 

A. I was, sir. | 
x * oy 
144 * | 

Now, in this particular case, these two cars, one of them coming 
toward Washington and the other one going toward Baltimore, and they 
came together--I haven't been told where, but within this 27 feet, they 
came together some where in 27 feet. Now, if you would hold this 
corner of this car it will rotate around this way and this one will rotate 
this way (indicating), and the only way that those two cars could get 

145 where they wound up is for one of them to be going toward 


Baltimore and the other going toward Washington. | 
* * * * | 


150 Q. When you were demonstrating, you had your vehicles ina 
certain location on the highway. Does that indicate that you have con=- 
cluded the point on the highway where this accident occurred? A. No, 

151 it occurred between some place where the two vehicles are 
sitting. | 
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Q. Now, if it occurred some where between the point where the 
two vehicles were sitting, will you explain how the debris was found 
within this circle here? A. It must have been up nearer like this, 
nearer this one and that would be very logical because the point that 
this one was hit on the rear would spin it rapidly. And, of course, if 
it had lost all its energy due to the impact it would merely spin and 
would be sitting still. 

Q. When would the debris fall in the road in relation to the im- 
pact? A. It would fall on the road at impact. 

Q. You mean as the Lincoln was riding along the left side of 
the Chevrolet the debris would fall on the road at that point? A. Yes, 
and it would start, of course, where they came together. 

Q. Wouldn't that put the impact within this circled area? 

A. It would, sir. 

Q. Now, Mr. Bruce, as a result of your studies and analysis of 
this accident, and assuming that the cars were found in the position in 
which they are shown on that diagram after the accident, and that they 

152 were in the condition as shown in the photographs, what is your 
opinion as to the direction in which the Chevrolet was traveling and the 
direction in which the Lincoln was traveling at impact? A. They were 
in the position as shown here after the accident, then the Chevrolet 
was traveling toward Washington and the Lincoln was traveling toward 
Baltimore. 

MR. BRAULT: That is all, sir. 

CROSS EXAMINATION 

BY MR. MACKALL: 

Q. Mr. Bruce, do you have an opinion as to the combined im- 
pact speed of these two vehicles? Do you understand what my question 


is? A. The impact speed would depend on where the impact occurred. 
Q. You spoke of the amount of energy that had to be absorbed, 
in answer to one of Mr. Brault's questions. From mere study of the 
photographs do you have an opinion as to what the combined speed of 
those two cars would be? A. I would say that the speed was something 
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| 


over 50 miles an hour. 
Q. Iam not speaking of the speed of each car but rather the 
combined speed of both cars. In other words, if each car.were going 
25 miles an hour that would give you 50. A. That has nothing to do 
with it. It is the energy. When the energies are equal they will stop 
153 at impact. If the energy of one exceeds the other they will move 
in the direction of the excess energy. If they hit head-on. | 
Q. Now, you spoke of the difference in weights of the two cars. 
When you said "if the energies are equal they will stop the same dis- 
tance from the point of impact,'’ you were assuming the same weights 
for each car, were you not? A. I was assuming equal energy. Could 
I put that on the board for you? | 
Q. Yes. A. I would be gladto. The energy of any moving body 
is equal to its weight times the square of its velocity divided by twice 
the acceleration of gravity. | 
Now, when I say that energies are equal, I mean you dould put 
two of these equal each other because--you could say the weight of the 
Lincoln times the velocity of the Lincoln squared over 2-G equals the 
weight of the Chevrolet times the velocity of the Chevrolet, squa red, 
total 2-G. 
The gravities are the same so you can cancei them, and the speed 
then would be the square of the speed of the Lincoln would equal the 
weight of the Chevrolet divided by the weight of the Lincoln times 
the velocity of the Chevrolet, squared. 
Now, I said that the WC was 3300 pounds and the WL was 4500 
pounds, and that would be the square of that times the square root of 
154 that, if you wanted to take the squares off, you could have the 
velocity of this equal to square root of that times the or of this, 
of the Lincoln. This is the Chevrolet. 
Now, the velocity of the Lincoln then would be 33 divided by 
4500. Now, that is 734 or .734 square root times this, and then VL 
would equal the square root of 734. It would be .86 VC, so that the 
Lincoln's speed, if they had the same energy, would also be . 86 times 
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the Chevrolet's speed. 

Q. In other words, in round figures, if the Chevrolet were 
going 100 miles an hour the Lincoln would be going 86 miles an hour? 
A. Yes, sir. 

Q. Or, 50 miles an hour as against 43? A. Yes, sir. 

Q. So that at 50 miles an hour it would be only a difference 
of seven miles per hour? A. That would be correct, sir. 

Q. You don’t have any opinion as to the speed of either particu- 
lar car, do you? A. AsI say-- 

THE COURT: Just a minute. That is what you objected to, 
isn't it? 

MR. MACKALL: That is what I am going to bring out. 

THE COURT: I thought that is what your Snee was to. 

MR. MACKALL: But I-- 

THE COURT: You objected to it and now you want to bring it 


MR. MACKALL: I will withdraw the question. 

MR. BRAULT: You withdraw the question or the objection? 

MR. MACKALL: The question. No further questions. 

x 5 * zs 

164 THE COURT: Ladies and gentlemen of the Jury, you have be- 

fore you two civil actions that have been consolidated for trial. One is 
the case of Absley M. Bowman against Charles H. Edwards and John 
Silard, Administrator of the estate of John C. Sims. That is Civil 
Action No. 2331-57. 

The other case is the case of Charles H. Edwards against 
John Silard, Administrator of the estate of John Carl Sims, Civil 
Action No. 2721-57. When you go to your jury room I will send with 
you the title of those two cases. They are both civil actions brought 
to recover damages for injuries sustained as a result of an automobile 
accident in which claims have been made that both drivers were negli- 
gent in the operation of the automobiles. © 

It becomes my duty, ladies and gentlemen of the jury, to instruct 
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you in the law that applies to this case, and it is your duty as jurors 
to follow the law as I shall state it to you. On the other hand, it is 
your exclusive province to determine the facts in the case an to con- 
sider and weigh the evidence for that purpose. 

I do not intend, by any instruction, to tell you how you ) should 
determine any question of fact. If your recollection of the eviden ce 
should differ from any statements made by me in these instructions, 
then it is your recollection that must prevail. : 

If, in my instructions, any rule, direction or idea be ‘aeated in 

165 varying ways, no emphasis thereon is intended by me and none 
must be inferred by you. For that reason you are not to single out any 
certain sentence or individual point or instruction and ignore the others, 
but you are to consider all the instructions as a whole and regard each 
in the light of all the other. | 

The order in which the instructions are given has no significance 

- as to their relative importance. At times during the trial the Court has 
been called upon to pass upon the question of whether or not certain 
offered evidence might properly be admitted. You are not to be ccn- 
cerned with the reason for such rules and are not to draw = infer- 
ences from them. 

Whether offered evidence is admitted is purely a question of 
law. In admitting evidence to which an objection is made the Court does 
not determine what weight should be given such evidence nor does it 
pass upon the credibility of the witness. 

As to any offer of evidence that has been rejected by the Court, 
you, of course, must not consider. As to any question which an objec- 
tion was sustained you must not conjecture as to what the answer 


might have been or as to the reason for the objection, nor may you 


draw any inference from the question itself. 
- You must weigh and consider this case without regard to sym- 
166 pathy, prejudice or passion for or against any party to these 





actions. | 
If, during this trial, I have said or done anything either by way 
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of questioning or otherwise, which has suggested to you that I am in- 
clined to favor the claims or positions of either party, you will not 
allow yourself to be influenced by any such suggestion. 

I have not expressed nor intended to express, nor have I in- 
tended to intimate by my questions asked by me, or otherwise, any 
opinion to which witnesses are or are not worthy of belief. Or what 
inferences should be drawn from the evidence. If any question of 
mine, or any expression of mine, or any facial expression of mine has 
seemed to indicate an opinion regarding any of these matters, you are 
instructed to disregard it. For I want the jury to feel free to bring in 
whatever verdict they think just and proper. 

It is your duty as jurors to consult with one another and to de- 
liberate with the view to reaching an agreement, if you can do so, with- 
out violence to your individual judgment. Each of you must decide the 
case for yourself, but should do so only after a consideration of the 
case with your fellow jurors. And you should not hesitate to change an 
opinion when convinced that it is erroneous. 

However, you should not be influenced to vote in any way on any 
questions submitted to you by the single fact that a majority of the 

167 jurors or any of them favor such a decision. 

In other words, you should not surrender your honest convic- 
tions concerning the effect or weight of the evidence for the mere pur- 
pose of returning a verdict, or solely because of the opinion of the 
other jurors. 

Now, the attitude and conduct of jurors at the outset of their 
deliberations are a matter of considerable importance. It is rarely 
productive or good for a juror, upon entering the jury room, to make 
an emphatic expression of his opinion on the case or announce the de- 
termination to stand for a certain verdict. 

When one does that at the outset, his sense of pride may be 
aroused and he may hesitate to recede from an announced position if 
shown it is fallacious. Remember that you are not partisans or advo- 
cates in this matter, but are judges of the facts. The final test of the 
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quality of your verdict will lie--of your service will lie in the verdict 
you return to the Court, not in the opinion any of you may hold as you 
retire to the jury room. 

Have in mind you will make a definite contribution to the effi- 
cient judicial administration, if you arrive at a just and proper verdict. 
To that end the Court would remind you that in your deliberations in the 
jury room there can be no triumph excepting the ascertainment and 
declaration of the truth. : 

168 You shall not consider as evidence any atatarient of counsel 
made during the trial unless such statement was made as an admission 
or stipulation conceding the existance of a fact or facts. You are to de- 
cide this case solely upon the evidence that has been received by the 
Court and the inferences that you may reasonably draw therefrom, and 
such presumptions as the law deduces therefrom, as noted in my in- 
structions and in accordance with the law as I shall state it to you. 

During the trial there were many bench conferences between 
counsel and the Court. You are not to be concerned with these bench 


conferences because they concern matters of law, not within your 


province. | 

In judging the credibility of the witnesses, which it will be your 
duty to do, you shall have in mind that a witness is presumed to speak 
the truth and that applies to all witnesses on both sides. This presump- 
tion, however, is merely a prima facie one and it may be overcome by 
contradictory evidence, by the manner in which the witness testifies, 
by the character of his testimony or by evidence pertaining to his 
motives. 

In determining the issues of fact submitted to you, ro will 
consider and weigh the testimony of all the witnesses who have testi- 
fied during this trial as well as all the circumstances concerning which 

169 testimony has been given. | 

As you know, you are the sole judges of the credibility of the 
witnesses. In determining whether to believe the testimony of any 
witness and in weighing the testimony of any witness, you may consider 
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the demeanor of the witness on the witness stand, the witness’ manner 
of testifying, whether the individual impressed you as having an accu- 
rate memory and recollection. And you may also consider the inter- 
ests of the witness, if any, in the outcome of the case in determining 
what weight to attach to the testimony of any witness. 

In weighing the testimony of witnesses, it is proper for you to 
consider those factors of human nature which either with or without 
any wrongful intention may obstruct the giving of perfectly true testi- 
mony. Those factors are suggested by these questions: Did the wit- 
ness have full opportunity to learn the truth? If so, did he have the in- 
telligence and purpose to ascertain the facts? What was the advantage 
or disadvantage of his point of observation? Does the evidence show 
that the witness had a motive for favoring or an inclination to favor any- 
body ? 

In other words, was he a bias or impartial witness? What de- 
gree of intelligence, what quality of memory and what grade of moral 
purpose so far as concerns this case were revealed by his appearance, 
manner of testifying and in light of all the evidence in the case? Was 

170 the testimony reasonable and consistent with itself and with un- 
contradicted facts ? 

Of course, when I refer to whether or not "he" testified in this 
way or that way, I also refer to all of the witnesses; whether they be 
male or female. If you find any witness deliberately testified falsely 
as to any material fact, about which the witness could not reasonably 
be mistaken, then you are at liberty to disregard the entire testimony 
of such witness or to accept such part of the testimony as you deem 
worthy of belief. 

You are not bound to decide in conformity with the testimony 
of a number of witnesses which does not produce convictions in your 
mind as opposed to other evidence that appeals to your mind with more ~ 
convincing force. 

This does not mean that you are at liberty to disregard the 


testimony of the greater number of witnesses merely from caprice or 
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prejudice or from a desire to favor one side as against the other. It 
means that you are not to decide an issue by the simple process of 
counting the number of witnesses who have testified on the CPPOBING 
side. | 

In other words, it means that the final test is not in the relative 
number of witnesses but in the relative convincing force of the evidence. 

Now, ladies and gentlemen of the jury, evidence may be of two 
kinds, direct or indirect. Indirect evidence is also known as circum- 

171 stantial evidence. Direct evidence is that which proves a fact 
in dispute directly without an inference or presumption, and which in 
itself, if true, conclusively establishes the fact. | 

Now, if I hold this pencil in my hand and drop it you may testify 
that I dropped a pencil. There is no inference, no presumption. You 
saw it happen. Therefore, you can testify that it i as ‘That is 
direct evidence that it happened. 

Indirect evidence, or circumstantial evidence, is that which 
tends to establish a fact in dispute by proving another fact which, 
though true, does not of itself conclusively establish the fact in issue, 

' but which affords an inference or presumption of its existance. And 
this circumstantial evidence, ladies and gentlemen of the jury, is of 
two kinds, namely, presumptions and inferences. A presumption is 
a declaration which the law expressly directs to be made from particu- 
lar facts. Unless declared by the law to be conclusive, it may be con- 
troverted by other evidence, direct or indirect, but unless so contro- 
verted, the jury is bound to find in accordance with the presumption. 

Now, an inference, on the other hand, is a deduction which the 
jury draws from the facts proved. It must be founded on a fact or 
facts proved and be such a deduction from those facts as is warranted 
by a consideration of the usual propensities of passions of men, the 

172 particular propensities of passions of the person whose act is 
in question, the course of business and the course and nature. 





When I use the word "propensity" I merely mean any natural or 
habitual inclination or tendency. 
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Now, what kind of an inference could you draw if you went to bed 
last night on a bright moonlit night and when you got out of bed this 
morning there was a foot of snow. You didn't see it snow, so you can't 
testify from any direct evidence that it snowed, because you didn't see 
the snow falling. But you saw it on the ground, so the circumstantial 
evidence is that that fact gives rise to the inference that it snowed 
during the night. 

You may consider in determining the issues of this case the 
direct evidence and the circumstantial evidence. 

Now, in civil actions, ladies and gentlemen of the jury, and 
these are civil actions, these two cases, the party who asserts the 
affirmative of an issue must carry the burden of proving it. In other 
words, the burden of proof as to that issue is on that party. 

This means if no evidence were given on either side of the issue 
your finding to it would have to be against that party. When the evi- 
dence is contradictory, the decision must be made according to the 
preponderance of the evidence, by which is meant such evidence as 
when weighed with that opposed to it has the more convincing force and 

173 which it results that the greater probabilities of truth lie therein. 

In criminal cases the burden is upon the government to prove a 
defendant guilty beyond a reasonable doubt, and in civil cases the bur- 
den is upon the party asserting the affirmative of an issue to prove it 
by a preponderance of the evidence. 

If you will picture in your mind the scale used in the drugstores 
when prescriptions are being filled. Now, where there is a criminal 
case and the government must tilt the scales all the way down beyond 
a reasonable doubt. When that is done, there is no reasonable doubt 
about it. But that is not the test in this case. 

If the scales tilt the least in favor of a party then that party has 
proved its case by a preponderance of the evidence, because it has 
more convincing force to tilt those scales and from which it results 
that the greater probability of truth lies therein. 

Now, should the conflicting evidence be evenly balanced in your 
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mind so that you are unable to say that the evidence on either side of 
the issue preponderates, then your finding must be against the party 
bearing the proof, namely, the one who asserts the affirmative of the 


issue. 





In the case of Bowman versus Edwards and Silard, ladies and 
174 gentlemen of the jury, the burden of proof is on Bowman. In 
the case of Edwards versus Silard, the burden of proof is on Edwards. 
Now, in connection with this burden of proof and preponderance 
of the evidence, while it is incumbent upon one who asserts the affirma- 
tive of an issue, thus having the burden of proof to prove his allegation 
by a preponderance of the evidence, this rule does not require demon- 
stration. That is, such degree of proof as to exclude any possibility 
of error or produce an absolute certainty, because such proof is rarely 





possible. | 

In civil actions, as the two you are now trying, it is proper to 
find that a party has succeeded in carrying his burden of proof on an 
issue of fact if the evidence favoring his side of the question or her side 
of the question is more convincing than that tending to support the con- 
trary side. And if it causes the jurors to believe that on that issue 
the probability of the truth favors that party. | 

The mere fact that an accident happened, considered alone with 
nothing else, does not support an inference that some party ¢ or any 
party to the accident was negligent. 

In these two cases, ladies and gentlemen of the jury, certain 
testimony has been read in by way of deposition. You are instructed 
that you are not to discount this testimony for the sole reason that it 
comes to you in the form of a deposition. It is entitled to the same con- 

175 sideration, the same rebuttable presumption that the witness 
speaks the truth, and the same judgment on your part with reference to 
its weight as is the testimony of witnesses who have confronted you 





from the witness stand. | 
The rules of evidence ordinarily, ladies and gentlemen of the 
jury, do not permit the opinion of a witness to be received in evidence. 
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An exception to this rule exists in the case of expert witnesses, and 
this applies to physicians and surgeons and also to a man who has 
qualified himself as a traffic analyst, in these particular cases. 

A person who, by education, study and experience, has become 
an expert in any art, science or profession, and who is called asa 
witness may give his opinion as to any such mace in which he is 
versed and which is material to the case. 


You should consider such expert opinion and should weigh the 


reasons, if any, given for it. You are not bound, however, by any 
such opinion. Give it the weight to which you deem it entitled, whether 
that be great or slight, and you may reject it if, in your judgment, the 
reasons given for it are unsound. 

Now, referring to these experts, I may tell you that a physician 
is permitted to testify concerning statements made to him by a patient 
in connection with his effort to learn the patient's history and condition 

176 for purpose of diagnosis and treatment. Now, that is when the 
patient tells the physician something. They are known as subjective 
symptoms as compared to objective symptoms, because the subjective 
symptoms are what the patient tells the doctor and, or course, the 
objective findings are what the doctor, himself, finds as a result of 
his own examination. 

Now, this evidence of what the patient tells the physician is 
received and may be considered by you for only the limited purpose of 
showing the information upon which the physician based his opinion. 
The statements so repeated by the physician may not be regarded as 
evidence of their own truth. They are only admitted for the purpose of 
helping the physician diagnose the patient and treat him. 

At the outset of this trial, ladies and gentlemen of the jury, 
each party was entitled to the presumption of law that every person 
takes ordinary care of his own concerns, and that he obeys the law. 
These presumptions are a form of prima facie evidence and will sup- 
port findings in accordance therewith in the absence of evidence to the 
contrary. 
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When there is other evidence that conflicts with such a presump- 


tion, it is the jury's duty to weigh that evidence against the presumption, 
and any evidence that supports the presumption, to — which of 
either preponderates. | 
Lit Such deliberations, of course, shall be related to and in accord- 
and with my instructions on the burden of proof. i 
Now, what is this ordinary care we speak about ? Ordinary care, 
ladies and gentlemen of the jury, is that care which persons of ordinary 
prudence exercise in the management of their own affairs in order to 
avoid injury to themselves or others. | 
In other words, it is that degree of care, attention or exertion 
which, under the actual circumstances of the case, a man of reasonable 
prudence and discretion would use in reference to the particular thing 
if it was his own problem. In as much as the amount of caution used 
by the ordinarily prudent person varies in direct proportion to the dan- 
ger known to be involved in his undertaking, it follows that in the ex- 
ercise of ordinary care the amount of caution required will vary in 
accordance with the nature of the act and the surrounding circumstances. 
To put the matter in another way, the amount of caution required 
by the law increases as does the danger that reasonably should be ap- 
prehended. | 
Now, this proximate cause that I am about to speak about, be- 
cause it is the duty upon the plaintiffs in both cases to prove that the 
injuries resulted from negligence, and second that the negligence was 
the proximate cause of the injury, this proximate cause of an injury is 
178 that cause which, in natural and continuous sequence, unbroken 
by any efficient intervening cause, produces the injury and without 
which the result would not have occurred. 
It is the efficient cause, the one that necessarily sets into opera- 
tion the factors that accomplish the injury. Now, the law does not per- 
mit you to guess or speculate as to the cause of the accident in question. 
If the evidence is equally balanced on the issue of negligence or proxi- 
mate cause, so that it does not preponderate in favor of the party making 








50 
the charge, then he has failed to fulfull his burden of proof. 

To put it another way, if, after considering all of the evidence, 
you should find that it is just as probable that either the defendant was 
not negligent or if he was, his negligence was not a proximate cause 
of the accident--and this instruction goes to the defendants in both 
cases--then the case against the defendant has not been established. 

Negligence, ladies and gentlemen of the jury, is the doing of 
the act which a reasonably prudent person would not do, or failure to 
do something that a reasonably prudent person would do inthe perfor- 
mance of their everyday affairs. 

It is the failure to use ordinary care in the management of 
one's person or property. Negligence, ladies and gentlemen of the 
jury, is not an absolute term, but a relative one. By this I mean that 
in deciding whether or not negligence occurred in these two cases, the 

179 conduct in question must be considered in light of all the sur- 
rounding circumstances as shown by the evidence. This rule rests on 
the self-evident fact that a reasonably prudent person will react dif- 
ferently to different circumstances. Those circumstances enter into 
and in a sense are part of the conduct in question. 

An act, negligent under one set of conditions, might not be so 
under another. Therefore, we ask what conduct might reasonably have 
been expected of a person of ordinary prudence under the same and 


similar circumstances. The answer to that question gives you a cri- 
terion by which to determine whether or not the evidence before you 
proves negligence. 


You will note, ladies and gentlemen of the jury, that the person 
whose conduct is set up as a standard is not the extraordinarily cau- 
tious individual, nor the exceptionally skilled one, but a person of 
reasonable and ordinary prudence. While exceptional skill is to be 
admired and encouraged, the law does not demand it as a general 
standard of conduct. 

The fact that a driver violates a traffic regulation, in itself, 
constitutes negligence. And if such negligence is the proximate cause 
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of the accident, your verdict must be for the party as against the 
driver who violated the traffic regulation. | 

In as much as the amount of caution used by the ordinarily pru- 
dent person varies in direct proportion to the danger known to be in- 

180 volved in his undertaking, it follows that in the exercise of 
ordinary care the amount of caution required will vary in accordance 
with the nature of the act and the surrounding circumstances. 

Certain instructions have been requested by the parties to these 
lawsuits which I have granted, ladies and gentlemen of the jury. 

The defendant John Silard is a party in both of the two cases you 
are to decide. However, your decision for or against this defendant is 
governed entirely by the actions of his decedent, Mr. Sims, the driver 
of one of the cars, who was killed in the accident. Accordingly, when 
I have referred in my instructions to the defendant, naturally x mean 

. Sims who was the operator of the other car, not Mr. Silard as 
ae the administrator of Mr. Sims. It is conceded by all parties 
that he is the duly qualified administrator. 

Ordinary and reasonable care, as I have explained to you, is 
that degree of care which a person of ordinary prudence would exer- 
cise under a given state of facts, embracing what a person of reason- 
‘able prudence would do or refrain from doing under the same or simi- 
lar circumstances. The amount of caution required varies direct 
proportion with the circumstances. | 

181 Specifically, the drivers of both cars in this case were re- 
quired to exercise the degree of care required by the weather condi- 


tions, and the worse the conditions, the greater the aaa neces- 


sary to satisfy the requirements of due care. 

The undisputed evidence in this case shows that the accident 
took place at night and heavy fog had reduced the visibility materially. 
You are instructed that each driver was therefore required to exer- 
cise prudence and care consistent with the circumstances existing at 
the time of the accident. Each driver was required to drive at a speed 


proper under these weather conditions, to keep the vigilant lookout 
| 
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required by the reduced visibility and to use the means fairly within 
his power to avoid a collision. 

As I have stated to you, the burden is upon each plaintiff to 
prove by a preponderance of the evidence that defendant or defendants 
in his case were negligent and that such negligence was a proximate 
cause of injury to such plaintiff. 

By a fair preponderance of the evidence it is not meant that the 
party carrying the burden must establish his or her case beyond a rea- 
sonable doubt. It simply means that the evidence in such party's be- 
half must outweigh the evidence of his or her opponents. 

182 No presumption of negligence whatever arises from the mere 
happening of the accident in this case. On the contrary, the legal pre- 
sumption is that reasonable care was exercised by the decedent Sims. 
The burden of proof to overcome this presumption of due care on the 
part of the decedent Sims is upon the plaintiff, and to prove by a pre- 
ponderance of the evidence that the decedent Sims was guilty of negli- 
gence and that such negligence was the proximate cause of the accident. 

The same instruction is applicable in the case of Edwards. 

No presumption of negligence whatever arises from the mere happening 
of the accident in this case. On the contrary, the legal presumption is 
that reasonable care was exercised by the defendant Edwards. The 
burden of proof is upon the plaintiff to overcome this presumption of 
due care on the part of the defendant Edwards and to prove by a pre- 
ponderance of the evidence that the defendant Edwards was guilty of 
negligence and that such negligence was the proximate cause of the 
accident. 

Although there are two defendants in this action, ladies and 
gentlemen of the jury, it does not follow from that fact alone that if one 
is liable, both are liable. Each defendant is entitled to a fair consid- 
eration of his own defense and is not to be prejudiced by the fact, if it 
should become a fact, that you find against the other. Except as indi- 

183 cated, all instructions given you govern the case as to each de- 
fendant. 
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Although there are two plaintiffs here, Mrs. Bowman and 
Charles Edwards, the case of each is separate from and independent 
of the other. The law permits these two cases to be tried together 
because they involve the same action. However, the rights of Mrs. 
Bowman or Mr. Edwards to recover, if any, are separate, not joint, 
and you will determine each plaintiff's case separately as though you 
were trying two separate actions. | 

In the event you should find that one or both plaintiffs are en- 
titled to recover, you will assess the damage of such plaintiff separ- 
ately and return a verdict in a separate amount for such plaintiff. 

Now, ladies and gentlemen of the jury, the accident having 
occurred in the state of Maryland, the law of Maryland governs. The 
laws of Maryland provide that no person shall operate a vehicle over 
any public highway of the State recklessly or at a rate of speed greater 
than is reasonable and proper, having regard to the width, traffic and 
use of the highway, or so as to endanger the property and life or limb 
of any person. 

No person shall drive a vehicle on a highway at a greater speed 
than is reasonable and prudent under the conditions then existing. 

184 Where no special hazard exists the following speeds shall be 
lawful: No motor vehicles shall be operated upon any highway of this 
State at a rate of speed greater than 55 miles per hour on dual lane 





through highways, under any circumstances or conditions. _ 

The fact that the speed of a vehicle is lower than the foregoing 
prima facie limits shall not relieve the driver from the duty to decrease 
speed when special hazard exists by reason of weather or highway con- 


dition. 

Drivers of vehicles proceeding in opposite directions shall pass 
each other to the right. Upon a roadway designated and sign-posted 
for one-way traffic, a vehicle shall be driven only in the direction 
designated. 

If you find from all the evidence that one or both drivers con- 
ducted himself in violation of any of the foregoing laws of Maryland 
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which I have just read to you, you are instructed that such conduct 


constituted negligence as a matter of law. 
Not only is negligence necessary, ladies and gentlemen, in 
these two lawsuits, but the negligence must be the proximate cause of 


the injury. 

There is no competent evidence in this case to show that the 
driver of the automobile going south on the Parkway, whether it was 
Sims or Edwards, was guilty of such negligence that contributed to the 
accident or was such negligence that was the sole cause of the accident. 

185 So that if you should find from the evidence in this case that the 
automobile operating in the south lane was guilty of some negligence 
on the night in question, I have ruled as a matter of law that the negli- 
gence of that driver was not the sole cause of the accident or a con- 
tributing cause of the accident. 

In other words, if you should find for the plaintiff Bowman, you 
cannot find against both Sims and Edwards. You must find, if you find 
for plaintiff Bowman, against either Sims or Edwards. In the other 
case, of course, it is only Edwards against Silard, so you would only 
find, if you do so find for Edwards, against Silard, the administrator. 

The decedent Sims had a right to assume he would not meet 
any traffic proceeding the opposite direction since he was driving on a 
one-way highway, if you so find that Sims was the driver operating in 
a southerly direction in the southbound lane. 

The defendant Edwards in the one case and plaintiff in the other 
case had a right to assume he would not meet any traffic proceeding 
in the opposite direction, since he was driving on a one-way highway, 
if you so find that Edwards was operating in the south lane in a 
southerly direction. 

If you find that the defendant Sims, at the time of the collision, 
was driving south on the Baltimore-Washington Parkway and a head-on 

186 collision occurred with the car operated by Edwards, driven 
north in the southbound lane, your verdict must be in favor of the 
defendant Silard in both cases. 
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If you find that the defendant Sims, at the time of the collision, 
was driving south on the Baltimore-Washington Parkway and that Ed- 
wards was driving north when the collision occurred, then you shall 
find in favor of the plaintiff Bowman. 

If you find from the evidence, ladies and gentlemen of the jury, 
that the plaintiff Edwards was operating his vehicle in a southerly di- 
rection in the southbound lane of the Washington-Baltimore Parkway 
enroute from Baltimore, Maryland to the District of Columbia, and that 
Sims was operating his vehicle in a northerly direction in the south- 
bound lane of the Baltimore Washington Parkway enroute from Wash- 
ington to Baltimore, Maryland, and a head-on collision resulted, you 
shall find for Edwards, and also in his suit, and also for Bowman in 


her suit against Sims. 

Now, ladies and gentlemen of the jury, this may sound like a 
very complicated case but it isn’t. The issue is fairly well estab- 
lished. Who was driving north in the south-bound lane? hat is the 


big issue. 

If you find by a preponderance of the evidence that sims was 
driving south and Edwards was driving north in the south lane anda 
collision occurred, you shall return a verdict in favor of the plaintiff 
Bowman against Edwards and a verdict in favor of Silard. 

187 If you believe by a preponderance of the evidence that Edwards 
was driving south and that Sims was driving north in the southbound 
land and a collision occurred, in which Edwards was injured and Bow- 
man was injured, you shall return a verdict in favor of Bowman and 
Edwards against Silard. | 

Now, that is the line of demarcation; who was driving in what 
direction. I have ruled that under the peculiar circumstances of this 
case, of it happening at night time in a fog in which the visibility was 
poor, that even though the southbound automobile might have been be- 
ing driven negligently, it was not the sole cause or the proximate cause 
or a contributing cause of the accident. 

The issue left for you to determine is who was driving north in 
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southbound lane. Now, in determining this, of course,you must deter- 
mine what car was driving in what direction, because I am telling you 
that the driver in the southbound lane going in a northerly direction 
was guilty of negligence, and I am further telling you that that negli- 
gence was the proximate cause of the accident. That is the only issue 


you have. 

Now, if you should find that a plaintiff is entitled to a verdict 
against a defendant, it is your duty to award that plaintiff such an 
amount of damages that will compensate him or her reasonably for all 

188 the detriment suffered by him or her of which the defendant's 
negligence was the proximate cause, whether such detriment could 
have been anticipated or not. 

Now, the burden rests upon a plaintiff to prove by a preponder- 
ance of the evidence the elements of his or her damages, if any. You 
are not permitted to award the plaintiff speculative damages, which 
term is meant compensation for prospective detriment, which although 
possible is remote, conjectural or speculative. 

However, should you determine that a plaintiff is entitled to re- 
cover you should compensate him or her for prospective detriment if it 
has been shown by a preponderance of the evidence that there is such a 
degree of probability of that detriment occurring as amounts to a rea- 
sonable certainty it will result from the original injury. 

You may not include in any award to a plaintiff any sum that you 
might add for the purpose of punishing the defendant or to make an ex- 
ample of him for the public or to prevent further such accidents. Such 
damages would be punative rather than compensatory, and the law does 
not authorize punative damages in cases of this character. 

Neither are the allegations of the complaint as to the amount of 
damages plaintiff claims to have suffered, nor the prayers for certain 
compensation to be considered by you in arriving at your verdict, ex- 

189 cept in this one respect; that the amount of damages alleged in 
the complaint does fix the maximum limit and you are not permitted to 
award the plaintiff more than that amount. Nor are you bound by the 
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figures placed on the board during the argument. That was his argu- 
ment that he thinks you should return as a just verdict. But it is up to 
you to determine what compensation will be the proper one, if you find 
in favor of a plaintiff. | 

Now, if you find for the plaintiff Bowman, you shall award her 
such sum as will compensate her reasonably for any pain, discomfort 
and anxiety suffered by her and proximately resulting from the injury 
in question, and for such pain, discomfort and anxiety, if any, she is 
reasonably certain to suffer in the future from the same cause. 

Mrs. Bowman could have claimed as special damages in this 
case the value of the costs of the physicians and surgeons and X-rays 
and medical treatment, but she did not do that. She was a member of 
the Womens Army Corps and she did not claim those special damages, 
although she could have. And she could have also claimed the reason- 
able value of the time lost since her injury wherein she was unable to 
pursue her occupation. She did not claim loss of any. : 

You may consider as a likely detriment, if you find by a pre- 
ponderance of the evidence, and compensate her reasonably for any 
loss of earning power occasioned her by the injury in question, and 

190 from which she is reasonably certain to suffer in the future. 

In fixing this amount, you may consider what the plaintiff's 
health, physical ability and earning power were before the accident and 
what they are now; the nature and extent of the injuries, whether they 
are reasonably certain to be permanent or if not permanent, the extent 
of their duration, all to the end of determining the effect upon future 
earning capacity and the present value of the loss so suffered. 

In other words, ladies and gentlemen of the jury, damages in 
a case such as this, if you find for the plaintiff Bowman you must find 
in such an amount as will in your judgment fairly, fully and reasonably 
compensate the plaintiff for injuries suffered by her, and no more and 
no less. i 

I do not mean that in your verdict you must particularize or 
itemize all the matters I have just mentioned. Your verdict for the 
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plaintiff, if it be, will be for the specific sum which will specify, but 
in arriving at that sum you may consider all the items I have enumerated 
in light of all the evidence. 

Now, if you find for the plaintiff Edwards in his suit, then you 
will, in arriving at the amount of the award, determine each of the 
items of claimed detriment that I am about to mention to you. First, 

191 the reasonable value, not exceeding the cost, of examinations 
and care by physicians and surgeons: reasonably required and actually 
given, and the treatment of the said plaintiff and reasonably certain to 
be required to be given in the future treatment, including X-rays, if 
necessary. 

The fact that he was treated in a Marine hospital is of no mo- 
ment. He still is entitled to those detriments. Second, the reasonable 
value of the time lost, if any, by the said plaintiff wherein he has been 
unable to pursue his occupation. In determining this amount, you should 
consider evidence of plaintiff's earning capacity, his earnings and the 
manner in which he ordinarily occupied his time before the injury, and 
find what he was certain to earn had he not been disabled; such sum as 
will compensate plaintiff Edwards, if you find for him, reasonably for 
any pain suffered by him and proximately resulting from the injury in 
question, and for such pain, if any, as he is reasonably certain to 
suffer in the future from the same cause; such sum as will compensate 
him reasonably for any loss of earning power occasioned by the injury 
in question which he is reasonably certain to suffer in the future. 

And in the case of Edwards, if you find for Edwards, the same 
rule provides you may consider his health, physical ability and earning 
power before the accident and what they are now; the nature and extent 

192 of the injuries, whether they are reasonably certain to be per- 
manent or if not permanent, the extent of their duration, all to the end 
of determining the effect upon future earning capacity and the present 
value of the loss so suffered. 

Now, ladies and gentlemen of the jury, as I have told you, you 
can return either a verdict for the plaintiff Bowman and Edwards 
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against Silard, if you find that Sims was driving north on the south- 
bound lane. If you find Edwards was driving north in the southbound 
lane, then you shall find for the plaintiff Bowman. That is the only 
issue. 
This is a serious case, ladies and gentlemen of the Rey, both 
from the standpoint of the plaintiffs and defendants. You should there- 
fore consider this case very seriously. Analyze the evidence. Sift it. 
Separate the evidence that you believe from the evidence that you dis- 
believe and then apply it with the good sound common sense you would 
in the every day affairs of your every day life. If you do that you will 
reach a considered judgment. 





| 

As you know, ladies and gentlemen of the jury, your ‘verdict 
must be unanimous. When you reach your jury room you will select 
a foreman and when you have reached a verdict you will notify the 


marshal. | 


* x 
193 [ At the bench. ] 
MR. MACKALL: I would like to object to the instruction that 
the sole proximate cause of the accident was the negligence of the 
driver of the car traveling the wrong way, or north. 
194 THE COURT: Very well. | 
MR. MACKALL: And I object to the denial of the instruction on 
res ipsa loquitur and concurrent negligence. ! 
THE COURT: You have got that. 


x x a 


[ Filed December 10, 1958] | 
PLAINTIFF BOWMAN'S INSTRUCTION NO. 4 
The Court instructs the jury that when two automobiles are in- 
volved in a head-on collision on a one-way roadway, the mere happen- 
ing of the accident gives rise to a legal inference that one or both’ 
drivers were at fault. This inference is a form of evidence tending 
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to show that the negligence of one or both drivers was the proximate 
cause of the collision. In order to explain away or rebut such inference 
as against either driver, it is incumbent on him to come forward with 
evidence showing that the collision was not the proximate result of any 
failure on his part to exercise due care. Accordingly, you are entitled 
to consider such inference of negligence on the part of one or both 
drivers, as well as any evidence offered by either driver to explain 
away or rebut such inference, and if the inference outweighs the evi- 
dence of either or both drivers to the contrary, then you are warranted 
in bringing in a verdict for the plaintiff, Mrs. Bowman, against the 
driver or drivers whose evidence is outweighed by such inference. 
LeRocco v. Fernandez 1954, 130 Colo. 523, 277 P.2d 232. 
Loketch v. Capitol Transit 1957, U.S. App. D.C., 248 F.2d 609. 
Endy v. B & O, D.C. Mun. App. 1950, 73 A.2d 514. 


[ Filed December 10, 1958] 
PLAINTIFF BOWMAN'S INSTRUCTION NO. 6 

The Court instructs the jury that the driver of the car traveling 
south towards the District, involved in the head-on collision in which 
plaintiff was injuried, was not relieved from all duty of care for the 
safety of others, merely because the other driver was proceeding the 
wrong way on a separated, one-way roadway. You are instructed that 
even though the driver of the car traveling south towards the District 
was proceeding the right way on a one-way roadway, he was still re- 
quired to exercise ordinary care to avoid the collision after he saw, 
or in the exercise of reasonable care, should have seen the car coming 
the wrong way on the one-way roadway. If you find, after considering 
all the evidence, including the inference of negligence as defined in 
these instructions, that the driver traveling south towards the District 
was negligent and that such negligence was a proximate cause of the 
collision and of the injuries complained of, you should bring in a ver- 


dict for the plaintiff, Mrs. Bowman, against such driver. 
Hubbard v. Conti 1957, 321 Mass. 743, 75 N.E. 2d. 639 
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[ Filed December 10, 1958] 
PLAINTIFF BOWMAN'S INSTRUCTION NO. 7 

The proximate cause of an injury is that cause which, in natural 
and continuous sequence, unbroken by any efficient intervening cause, 
produces the injury, and without which the result would not have occurred. 
It is the efficient cause--the one that necessarily sets in operation the 
factors that accomplish the injury. This does not mean that the law 
seeks and recognizes only one proximate cause of an injury, consisting 
of only one factor, one act, one element or circumstance, or the con- 
duct of only one person. To the contrary, the acts and omissions of 
two or more persons may work concurrently as the efficient causes of 
an injury, and in such a case, each of the participating acts or omis- 
sions is regarded in law as a proximate cause. Whenthe negligent acts 
or omissions of two persons contribute concurrently, and as proximate 
causes, to the injury of another, each of such persons is liable. This 
is true regardless of the relative degree of the contribution. : 
Standard Jury Instructions 61, 61-A and 61-B | 


[ Filed December 10, 1958] 
DEFENDANT SILARD'S PRAYER NO, 1 | 

The jury are instructed that no presumption of negligence arises 
from the mere happening of the accident in this case. On the contrary, 
the legal presumption is that reasonable care was exercised by the de- 
cedent, Sims. The burden of proof is upon the Plaintiff to overcome 
this presumption of due care on the part of the decedent, Sims, and to 
prove by a preponderance of the evidence that the decedent, Sims, was 
guilty of negligence and that such negligence was the proximate cause 
of the accident. | 
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[ Filed December 10, 1958] 
DEFENDANT, SILARD'S PRAYER NO. 3 
The jury are instructed that if you find that the Decedent, Sims, 
at the time of the collision, was driving south on the Baltimore- 
Washington Parkway, then your verdict must be in favor of the Defend- 
ant, Silard, in both cases. 


i 


[ Filed December 10, 1958] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 1st day of De- 
cember, 1958, before the Court and a jury of good and lawful persons 
of this district, to wit: 
1. William Jackson 7. Irwin G. Armstrong 
Wesley N. Pike, Jr. 8. Alice S. O'Connor 
Charles H. Corliss 9. Edward H. Slater 
Delphia E. Stephan 10. Virginia S. Spencer 
William C. Lange 11. Delbert A. Deem 
George W. Leesnitzer 12. Joseph Rosenberg 
who, after having been duly sworn to well and truly try the issues be- 
tween Absley Bryant Bowman, plaintiff and John Silard, Administrator 
of the Estate of John C. Sims, defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say this 10th day 
of December, 1958, that they find for the defendant against said 
plaintiff. | 
WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. 
HARRY M. HULL, Clerk, 


| By /s/ J. Richard Earle, Jr. 
By direction of puty Clerk. 


Judge Edward M. Curran 


ee 
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| Filed December 15, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 15th day of December, 1958, that 
plaintiff, Absley Bryant Bowman hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 10th day of December, 1958, in favor of 
defendant, John Silard, Administrator of the estate of John C- Sims, 
against said plaintiff, Absley Bryant Bowman. 
Steptoe & Johnson | 
/s/ Laidler B. Mackall 


Attorney for plaintiff, 
Absley Bryant Bowman | 





[ Filed February 4, 1959] 
STIPULATION 

It is hereby stipulated and agreed by and between Counsel for 
the Plaintiff, Absley Bryant Bowman and the Defendant, John Silard, 
as follows: 

1. That the reproduction attached hereto of Plaintiff's Exhibits 
1B and1C may be filed in lieu of the original Exhibits which were filed 
at the trial of this action. : 

2. That the photograph of the diagram which was made on the 
blackboard at the trial of this action and on which there is a marking 

"Defendant, Silard's Exhibit No. 3"" may be used as an Sin for the 
purpose of this appeal. | 

$. That for the purposes of this appeal, the Plaintiff and Appel- 
lant concedes that the automobile of the Defendant, Edwards, was pro- 
ceeding North at the time of the collision. 

STEPTOE AND JOHNSON 


By /s/ Laidler B. Mackall 
orneys for Ph 
BRAULT AND GRAHAM. 


By /s/ Albert E. Brault 
orneys for Defen 
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STATEMENT OF QUESTIONS PRESENTED 


In the view of the Appellee, the questions presented 
are: 


1. Where the evidence disclosed a head-on collision on 
a one way, limited access, express highway, at night with 
visibility limited because of fog, was the trial court correct 
in refusing to submit to the jury the issue of possible con- 
current negligence on the part of both drivers involved, 
and in instructing the jury that the sole proximate cause 
was the negligence of the driver going in the wrong direc- 


tion? 


2. Where there was a head-on collision between two ve- 
hicles on a one way, limited access, express highway, and 
the evidence disclosed which vehicle was proceeding in the 
wrong direction, was the trial court correct in refusing to 
apply the doctrine of res ipsa loquitur to create an inference 
of negligence on the part of the driver going in the proper 
direction? 





Summary of Argument 


Argument: 


I. Under the facts presented, the trial court was 
correct in refusing to submit to the jury the 
issue of possible concurrent negligence 


A. 


There was insufficient evidence of negligence 
on the part of the driver going in the proper 
direction introduced in the Trial below to 
require the Submission of the issue of con- 
current negligence to the jury 


. The Evidence introduced in the trial below 


indicated conclusively that any alleged neg- 
ligence on the part of the driver going in hi 
proper direction could not have been a proxi- 
mate cause of the collision 


Il. Under the facts presented, the doctrine of res 
ipsa loquitur would not apply 


A. Under the District of Columbia view, the 


B. 


doctrine would not apply because the neces- 
sary element of control is lacking 


Even under the Liberal view, the doctrine 
would not apply, since the evidence fully dis- 
closed the specific negligence which caused 
the collision 


TIL. Conclusion 


TABLE OF CASES 


Acme Poultry Corp. v. Melville, 188 Md. 365, 53 A.2d.1 18 

Belle Isle Cab Co. v. Pruitt, 187 Md. 174, 49 A. 2d. 537 

13, 15, 16 

Bloom v. Good Humor Ice Cream Co. of Baltimore, 
et al., 179 Md. 384, 18 A. 2d. 592 

Boland v. Love, 95 U.S. App. D.C. 337, 222 F. 2d. 27 .. 


3 





Index Continued 


Bonbrest v. Lewis, 54 A. 2d. 751 

Bowman v. Williams, 164 Md. 397, 165 A. 182 

Brehm v. Lorenz, 206 Md. 500, 112 A. 2d. 475 

Brooks v. Childress, 198 Md. 1, 81 A. 2d. 47 

Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 
127 F. 2d. 329 

Bullock v. Pennsylvania Greyhound Lines, Inc., U.S. 
App. D.C., 261 F. 2d. 375 

Campbell v. State, 171 Md. 506, 189 A. 273 

Capital Transit Co. v. Hedin, 95 U.S. App. D.C. 337, 222 
F. 2d. 41 

Capital Transit Co. v. Jackson, 80 U.S. App. 162, 149 
F. 2d. 839 


4 

Cole v: Capital Tramart CG. ois ccs cn caer news xaskaes 

Darienzo Trucking Corp. v. Sullivan, 202 Md. 32, 95 
A. 2d. 293 

Davis v. Taylor, 141 A. 2d. 706 

Ebersole v. Beastline, 82 A. 2d. 11, 368 Pa. 12 

Endie v. B. & O. R.R. Co., 73 A. 2d. 514 

F. W. Woolworth v. Williams, 59 App. D.C. 347, 41 
F, 2d. 971 

Godfrey v. Brown, 230 Cal. 57, 29 P. 2d. 165 

Greenfeld v. Hook, 177 Md. 116, 8 A. 2d. 888 

Gudelsky v. Brun, 180 Md. 265, 23 A. 2d. 694 

Guiteau v. Southern Parking Co., Inc., 49 So. 2d. 880 

Haw v. Liberty Mutual, 86 U. S. App. D.C. 86, 180 
F. 2d. 16 


Hickory Transfer Co. v. Nezbed, 202 Md. 253, 96 A. 2d. 
241 

Holler v. Lowery, 175 Md. 149, 200 A. 353 

Jackson v. Capital Transit Co., 69 App. D.C. 147, 99 
F. 2d. 380 

Jones v. Baltimore Transit Co., 211 Md. 423, 127 A. 
2d. 649 

Koester Bakery Co. v. Poler, 187 Md. 324, 50 A. 2d. 234 

Lange v. Affleck, 160 Md. 695, 155 A. 150, 79 A.L.R. 
1274 


LaRocca v. Fernandez, 130 Colo. 523, 277 P. 2d. 232 .. 
Lindsey v. D. C. Transit Co., 140 A. 2d. 306 
Boketeh vy. Capital Transit Co. oo... ccc wee esse oe 





Index Continued 


il 


Page 


Loudoon v. Eighth Ave. RR Co., 162 N.Y. 380, 56 N.E. 
988 


Marshall v. Sellers, 188 Md. 508, 53 A. 2d. 5 

Martin v. U. S., 96 U.S. App. D.C. 294, 225 F, 2d. 945 .. 

Mason v. Triplett, 217 Md. 433, 141 ‘A. 2d. 708 

Mayor and City Council of Baltimore v. Terio, 147 
Md. 330, 128 A. 353 

Melville v. State, 155 F. 2d. 140 

Monumental Motor Tours v. Becker, 165 Md. 32, 166 A. 
434 

Ness v. Males, 201, Md. 235, 93 A. 2d. 541 

Nichols a Nold, 174 Kan. 613, 258 P. 2d. 317, 38 A.L.R. 
2d. 88 

Paly v. U. ‘Ss, 125 Fed. Supp. 798, Affirmed 221 F. 2d. 
958 


Parsons, et al. v. Chesapeake and Potomac Telephone 
Co. of Baltimore, 181 Md. 502, 30 A. 2d. 708 

Plum v. Richmond Light and By., 233 N.Y. 285, 135 
N.E. 504, 25 A.L.R. 685 

Rea Const. Co. v. Robey, 204 Md. 94, 102 A. 2d. 745 .. 

Realty and Mortgage Co. v. Ulrich, 164 Md. 666, 165 
A. 708 

Schwartz v. Price, 215 Md. 43, 136 A. 2d. 749 

Shafer v. State, 171 Md. 506, 189 A. 273 

Shaneybrook v. Blizzard, 209 Md. 304, 121 A. 2d. 218 


19, 
Shewmaker v. Capital Transit Co., 79 U.S. App. D.C., 


102, 143 F. 2d. 142 

Slaughter v. D. C. Transit Co., U.S. App. D.C., 261 F. 
2d. 741 

State v. Marvil Package Co., 202 Md. 597, 98 A. 2d. 94 

State v. Washington B. and "A. Elec. RR Co., 130 Md. 
603, 101 A. 546 

Sun Cab Co., Inc. v. Cusick, 209 Md. 354, 121 A. 2d. 


Tan ie Cab Co. v. Shilling, 125 A. 2d. 68 
Taylor v. Crane Rental Co., “403 U.S. App. D.C. 13, 254 
F. 2d. 350 


33 
13 





Index Continued 


Thomason v. Ulmer, 274 S.W. 2d. 103 

Tobin v. Pennsylvania R. Co., 69 App. D.C. 262, 100 
F. 2d. 435 

Underwood v. Capital Transit Co., 87 U.S. App. D.C. 
68, 183 F. 2d. 822 

United Railways and Electric Co. v. Perkins, 152 Md. 
105, 136 A. 50 

Washington Loan and Trust Co. v. Hickey, 78 U.S. 
App. D.C. 59, 187 F. 2d. 677 » 205 

Williams v. Capital Transit Co., 94 U.S. App. D.C. 291, 
215 F. 2d. 487 

Williams v. Dawidowitz, 209 Md. 77, 120 A. 2d. 399 .. 

Wilson v. Spencer, 127 A. 2d. 840 

Wilson v. Yates, 137 Md. 54, 111 A. 161 


MISCELLANEOUS 


Prosser, Handbook of the Law of Torts, 1941 Edition 


pg. 318 
38 American Jurisprudence Sections 295, 298 


38 American Jurisprudence Section 295 





IN THE 


United States Court of Appeals 


For THE Disrrict or CoLUMBIA 


No. 14,944 
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JOHN SILARD, Administrator of the Estate of 
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Appeal from the United States District Court for the 
District of Columbia 


BRIEF OF APPELLEE 


SUMMARY OF ARGUMENT 


In as much as it has been stipulated that the Defendant, 
Edwards, was proceeding in the wrong direction on the 
Baltimore Washington Parkway at the time the collision 
in question occurred, the determination of whether the 
trial court erred in refusing to submit the issue of concur- 
rent negligence to the jury must be made by considering 
whether there was any evidence of negligence on the part 
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of the Appellee’s decedent, Sergeant Sims, introduced at 
the trial upon which liability could be predicated. 


There was no direct evidence of negligence on the part 
of Sergeant Sims. The only evidence which could pos- 
sibly be considered would be unreliable circumstantial evi- 
dence of speed. In the view of the Appellee, this would 
not constitute a prima facie case of negligence. 


Assuming arguendo that the speed alleged was in fact 
proved, it would not be sufficient to indicate a failure to 
exercise due care under the Maryland rule. Consequently, 
there is no evidence upon which negligence on the part of 
Sergeant Sims could be based. 


Even if it be assumed that the speed alleged constituted 
negligence, the appellant would not be helped. Under the 
Marvland rule of speed as a proximate cause, the negligence 
alleged would not be a proximate cause of the accident. 


The trial court was, therefore, correct in refusing to 
submit the issue of concurrent negligence to the jury. 


Under the District of Columbia rule, the doctrine of res 
ipsa loquitur would not apply in this case since it was one 
involving a collision between two moving private passenger 
automobiles. As such, the necessary requirements of con- 
trol and logical inference of negligence would be lacking. 


Even if the more liberal view of the doctrine of res 
ipsa loquitur, wherein the requirement of control is relaxed, 
were adopted, the rule would still not apply since the evi- 
dence at the trial fully disclosed the specific negligence 
which gave rise to the collision. 


Te rt Se ee ee eee eee, 


Sr" 
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ARGUMENT 


L 
UNDER THE FACTS PRESENTED, THE TRIAL COURT WAS 
CORRECT IN REFUSING TO SUBMIT TO THE JURY THE 
ISSUE OF POSSIBLE CONCURRENT NEGLIGENCE. 
Inasmuch as the accident in question took place in the 
State of Maryland, the law of that State is applicable to 
determine the standard of conduct required of the parties to 
this case and whether there has been a breach of that stand- 
ard which would be a proximate cause of the injuries sus- 
tained. However, the determination of whether there has 
been introduced sufficient evidence of a breach of the 
standard of conduct required by the State of Maryland 
to require the issue of negligence to be submitted to the 
jury is governed by the law of the District of Colum- 
bia, for that is a procedural matter. Tobin v. Pennsyl- 
vania R. Co., 1938, 69 App. D.C. 262, 100 F.2d 435, Capital 
Transit Co. v. Hedin, 1955, 95 U.S. App. D.C. 351, 222 F.2d 
41, Boland v. Love, 1955, 95 U.S. App. D.C. 337, 222 F.2d 
27, Bullock v. Pennsylvania Greyhound Lines, Inc., 1958, 
U.S. App. D.C. , 261 F.2d 375. 


A. There Was Insufficient Evidence of Negligence on the Part 
of the Driver Going in the Proper Direction Introduced 
in the Trial Below to Require the Submission of the 
Issue of Concurrent Negligence to the Jury. 


The law of the District of Columbia is well settled to the 
effect that before the issue of negligence, whether it be sole 
or concurrent, can be submitted to the jury, the evidence of 
same must be sufficient so that reasonable men could differ 
as to the existence of negligence. If no reasonable man 
could find that negligence exists, the question is one of law 
for the Court and not one of fact for the jury. A mere 
scintilla of evidence is not sufficient. It is not a question 
of whether there is any evidence, but whether there is any 
upon which a jury can properly proceed to find a verdict 
for the party upon whom the onus of proof is imposed. 
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Tobin v. Pennsylvania R. Co. (supra), Jackson v. Capital 
Transit Co., 1938, 69 App. D.C., 147, 99 F.2d. 380, Shew- 
maker v. Capital Transit Co., 1944, 79 U.S. App. D.C. 102, 
143 F.2d. 142. 


Since it has been stipulated that Sergeant Sims, the 
appellee’s decedent, was traveling in his proper direction, 
(J.A. 63) and since the question of the negligence of defend- 
ant Edwards was submitted to the jury (J.A. 55), the 
question comes down to whether there was sufficient evi- 
dence of negligence on the part of Sergeant Sims to submit 
the issue of his negligence to the jury as being concurrent 
with that of defendant Edwards. 


In support of her contention that the issue of coneur- 
rent negligence should have gone to the jury, the appellant 
relies on three specific points contending that they are 
sufficient evidence of negligence on the part of Sergeant 
Sims to require consideration of his negligence by the jury. 
These points are that the appellant herself testified that 
Sergeant Sims was traveling between thirty (30) and thirty- 
five (35) miles per hour, fifteen (15) or twenty (20) min- 
utes before they passed the last landmark she recalled be- 
fore the accident occurred. Further, that this speed was 
maintained with a visibility of thirty (30) to forty (40) 
feet as was testified by Detective Kimball and defendant 
Edwards, and lastly, that in view of this speed and the 
estimated visibility, Sergeant Sims could not have stopped 
in more than three time the range of his vision. (Appel- 
lant’s Brief, page 17) The appellant goes on to contend 
that this would seem to be negligence as a matter of law. 


The Court of Appeals of Maryland has specifically dealt 
with the problem of whether it is negligence as a matter 
of law to drive at a speed sufficiently great so that the 
operator is unable to stop within the range of his vision. 
Since the sum and substance of appellant’s contention 
is that Sergeant Sims could not stop within the range of his 
vision, and since the Maryland Court of Appeals has 
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decided that point adversely to the appellant, it is sub- 
mitted that that contention is without merit, at least 
insofar as it concerns negligence as a matter of law. 


In the case of Rea Const. Co. v. Robey, 1954, 204 Md. 94, 
102 A.2d. 745, the Court stated: 


“This Court has rejected the English rule that a 
driver must have his car under such control as to 
be able to stop within the range of his vision, even 
though visibility may be affected by fog or other con- 
ditions, and if he fails to operate his automobile 
in such a manner that he cannot stop it before 
striking the obstruction, he is guilty of contribu- 
tory negligence as a matter of law.”’ 


Similarly, in the case of Marshall v. Sellers, 1947, 188 
Md. 508, 53 A.2d. 5, the Court stated: 


‘<Some of the Courts of this country have adopted 
the English rule that a driver must have his car 
under such control as to be able to stop within 
the range of his vision, even though visibility 
may be affected by fog or other conditions, and 
if he fails to operate his automobile in such a manner 
that he can stop it before striking the obstruction, he 
is guilty of contributory negligence as a matter of law 
_. . but we have held that this rule is too broad, be- 
cause it fails to consider the fact that a person driving 
at night has at least some right to assume that the 
road ahead is safe for travel unless a danger is indi- 
cated by a red light, and also the fact that visibility is 
different in different atmospheric conditions.’’ 


Even granting every favorable inference to the appel- 
lant and the testimony upon which she relies, it cannot be 
said that Sergeant Sims was guilty of negligence as a mat- 
ter of law in view of the position of the Maryland Courts. 


It is further submitted that just as there was insufficient 
evidence to establish negligence on the part of Sergeant 
Sims as a matter of law, so too, there was insufficient evi- 
dence to require submission of the issue of his negligence to 
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the jury as a matter of fact. The appellant is contending 
that Sergeant Sims was traveling thirty (30) to thirty-five 
(35) miles per hour. The appellant does not contend that 
this speed would constitute negligence per se for she con- 
cedes that the speed limit was 55 miles per hour. The 
appellant is apparently contending that such a speed would 
be unreasonable under the circumstances. However, it 
should be strongly noted that there is no direct evidence as 
to his speed. The appellant gave testimony as to the speed 
Sergeant Sims was traveling fifteen (15) to twenty (20) 
minutes before the last landmark the appellant recalls be- 
fore the accident. (J.A.7) Certainly, during the long time 
interval that elapsed from the time appellant saw the speed- 
ometer to the accident scene, it is only reasonable to as- 
sume that the speed of the Sims car varied. The ap- 
pellee knows of no basis for the appellant’s contention 
that she is entitled to the presumption that the speed re- 
mained constant. Certainly, on a foggy highway, at night 
time, there would be so many potentials to cause an opera- 
tor to vary his speed, that it would be mere conjecture and 
speculation for a Court or a jury to assume that the 
speed would remain constant. It is, therefore, submitted 
that this testimony affords no evidence at all on the ques- 
tion of how fast Sergeant Sims was traveling at the time 
of the collision. 


Similarly, the testimony of Mr. Bruce, the traffic analyst 
is of no help to the appellant. His testimony was only as 
to the combined speed of the two vehicles. (J.A. 38 and 
39) This would in no way indicate the speed of the Sims 
car, since it would be possible under the combined speed 
for Sergeant Sims to have been completely stopped and de- 
fendant Edwards to have been traveling over fifty (50) 
miles per hour. The testimony of defendant Edwards was 
only as to his own speed, which he claimed to be twenty 
(20) miles per hour or less. (J.A. 31 and 32) He gave no 
testimony as to the speed of the Sims vehicle. 
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Actually, the only evidence as to the speed of the Sims 
vehicle would be circumstantial. That would be a com- 
parison of defendant Edwards’ testimony that he was pro- 
ceeding twenty (20) miles per hour, with Mr. Bruce’s testi- 
mony on the combined speed at impact. However, Mr. 
Edwards testimony as to his speed in the view of the ap- 
pellee, is, at best, very unreliable since his version of the 
accident was thoroughly impeached. His testimony con- 
cerning the circumstances was rejected by the appellant her- 
self, by Mr. Bruce, and indeed, by the jury itself. Cer- 
tainly, then this one bit of circumstantial evidence could 
be considered as no more than a scintilla of evidence as to 
the speed of the Sims vehicle. Under the rule in the Dis- 
trict of Columbia, as previously cited, this would be insuf- 
ficient to entitle the appellant to go to the jury on the issue 
of concurrent negligence. 


Even if it be assumed that Sergeant Sims was proceeding 
at a speed of thirty (30) to thirty-five (35) miles per 
hour, that would not be sufficient evidence of speed to 
constitute negligence. As previously stated, the standard 
of conduct required of Sergeant Sims is regulated by the 
law of Maryland. The Court of Appeals of Maryland has 
laid down the rule that in considering whether or not there 
has been a breach of duty insofar as unreasonable speed is 
concerned, it is a very important factor to consider the 
assumption of right-of-way. This rule was pointed out in 
the case of Hickory Transfer Co. v. Nezbed, 1953, 202 Md. 
253, 96 A.2d 241, wherein the Court stated: 


‘‘Decisions of this Court have settled the law of 
Maryland, that while a driver on a boulevard is not 
relieved of the duty of exercising care; yet in deter- 
mining what is due care, his right to assume that he has 
the right of way is an important factor.’’ 


The Maryland boulevard cases which will be discussed 
in greater detail later in this Brief definitely set forth the 
rule that an operator on a boulevard has the right to as- 





8 


sume that other drivers will obey the law and respect his 
right of way. Consequently, Sergeant Sims while proceed- 
ing in his proper direction on a limited access, one-way, 
express highway certainly had no duty to drive at a speed to 
enable him to stop in time to avoid a head-on collision since, 
consistent with his duty of exercising due care, he could 
assume that no such vehicle would be approaching. To say 
that at the speed of thirty (30) to thirty-five miles per 
hour he could not stop for some other hazard on the high- 
way would simply be speculation and conjecture which 
would not be sufficient to establish negligence on his part. 


It is, therefore, submitted that there is no evidence 
in this case upon which reasonable men could conclude that 
Sergeant Sims was guilty of negligence and, therefore, 
under the District of Columbia rule, the trial Judge was 
correct in refusing to submit this issue to the jury. 


B. The Evidence Introduced in the Trial Below Indicated 
Conclusively That Any Alleged Negligence on the Part 
of the Driver Going in His Proper Direction Could Not 
Have Been a Proximate Cause of the Collision. 


Even if it be assumed that the evidence produced at the 
trial was sufficient to show some negligence on the part 
of Sergeant Sims, the appellant is not helped. In follow- 
ing one of the most basic rules in the whole field of tort 
law, the Maryland Court of Appeals has consistently held 
that in order to obtain recovery for an injury allegedly 
the result of a negligent act on the part of a defendant, 
a plaintiff must do more than show negligence, he must 
show that the negligence proximately caused the injuries 
sustained. As was stated by the Maryland Court of 
Appeals in the case of Parsons, et al v. Chesapeake and 
Potomac Telephone Co. of Baltimore, 1943, 181 Md. 502, 
30 A. 2d 788: 


‘*It is also elementary that it is not sufficient to 
show that the defendant was negligent, but facts must 
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be stated showing that the negligence was the direct 
and proximate cause of the injury.”’ 


In an earlier case, this rule was stated in a slightly 
different fashion by the Court of Appeals. In Shafer v. 
State, for the use of Sundergill, 1937, 171 Md. 506, 189 
A. 273, it was stated: 


‘The fact to be proved is, of course, not merely the 
existence of negligence. ‘The mere existence of negli- 
gence at the time and place of an injury does not 
give a right of action. The injury must have been 
eaused by it.’ United Railways and Electric Co. v. 
Perkins, 152 Md, 105, 136 A. 50.”’ 


Just as the Maryland Court has been consistent in stat- 
ing that proximate cause is an essential element in an 
action based on negligence, so too has it been consistent 
in defining what it considers to be the proximate cause. 
Their definition is based on what the text writers call the 
‘‘natural and probable consequences’’ view to the problem 
of proximate cause. As was stated by Mr. Prosser in 


his Handbook of the Law of Torts (1941 Edition) at page 
318: 


‘<‘Tt (the natural and probable consequences doc- 
trine) represents a view which is quite tenable, that 
an actor’s liability for negligence should be limited 
to those consequences which were a part of the fore- 
seeable risk created.”’ 


Thus, we find in the long line of Maryland cases deal- 
ing with this problem a two-fold approach to the question 
of proximate cause. Was the injury the natural and 
probable consequence of the defendant’s negligence and 
was it such as might or ought to have been foreseen in 
light of the attending circumstances. 


The rule in its simplest form was stated by the Court 
in the case of Holler v. Lowery, 1938, 175 Md. 149, 200 
A. 353: 
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‘‘There is no mystery in the doctrine of proximate 
cause. It rests upon common sense rather than legal 
formula. Expressed in the simplest terms, it means 
that negligence is not actionable unless it, without the 
intervention of any independent factor, causes the harm 
complained of.’’ 


A more thorough statement of the rule is contained 
in the case of Mayor and City Council of Baltimore v. 
Terio, 1925, 147 Md. 330, 128 A. 353, wherein it is said: 


‘‘Involved in the decision of the question whether 
the negligence or wrongful act of the defendant is 
the proximate cause of the injury, is the determina- 
tion of the further question whether the injury com- 
plained of was the natural and probable consequence 
of the defendant’s negligence, and whether it was 
such as might or ought to have been foreseen in light 
of the attending circumstances.”? 


This statement of the rule in the Terio case is quoted 
verbatim in the more recent case of Campbell v. State, 1953, 
203 Md: 338, 100 A.2d 798. For other cases defining proxi- 


mate cause see Monumental Motor Tours v. Becker, 165 
Md. 32, 166 A. 434; Bowman v. Williams, 164 Md. 397, 165 A. 
182; Realty and Mortgage Co. v. Ulrich, 164 Md. 666, 165 
A. 708; Wilson v. Yates, 137 Md. 54, 111 A. 161; State v. 
Washington B. and A. Elec. R.R. Co., 180 Md. 603, 101 
A. 546. 


In the case of Bloom v. Good Humor Ice Cream Co. of 
Baltimore, et al., 1941, 179 Md. 384, 18 A.2d 592, the 
Maryland Court of Appeals was dealing with the possi- 
bility of concurrent negligence and stated the rule as 
follows: 


‘It must be the natural and probable consequence 
of the negligent act, unbroken by an intervening 
agency, and where the negligence of any one person 
is merely passive and potential while the negligence 
of another is the moving and effective cause of the 
injury, the latter is the proximate cause and fixes the 
liability.”’ 
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As has been previously stated the Appellant herein is 
relying on speed as a basis for negligence. Thus, assum- 
ing that a speed of thirty (30) to thirty-five (35) miles 
per hour were in fact proven, the issue becomes the deter- 
mination of whether such speed on the part of Sergeant 
Sims, while he was travelling in his proper direction on a 
limited access, one-way express boulevard with visibility 
of thirty (30) to forty (40) feet, would be a proximate 
cause of a subsequent collision with a vehicle travelling 
in the wrong direction. The Maryland Court of Appeals 
has repeatedly expressed itself on the question of speed 
as a proximate cause in an automobile collision. Many, 
although not all, of these cases are the ones exemplifying 
the Maryland ‘‘Boulevard Law’’. Obviously, since the 
accident in question did not occur at an intersection, the 
Appellee does not contend that these cases apply insofar 
as they establish the rights of individuals approaching 
a controlled intersection. The Appellee does contend, how- 
ever, that these cases are exactly in point in determining 
the question of speed as a proximate cause of a collision. 


In the view of the Appellee, the Maryland ‘‘Boulevard’’ 
eases stand for three important propositions which should 
be considered heavily in this appeal. 


1. The motor vehicle operator possessing the right- 
of-way, whether at an intersection or elsewhere, has 
the right to assume that other drivers will obey the 
law. 


2. If negligence is found in the rate of speed travelled 
by the operator possessing the right-of-way, that fact 
alone does not determine the question of liability, but 
this negligence must have been the cause of the col- 
lision. 


3. When a statutory right-of-way has been violated, 
it is the violation of the right-of-way which is the 
overwhelming proximate cause of the collision, and 
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not any negligent rate of speed on the part of the 
driver possessing the right-of-way. 


One of the earlier cases involving these issues is Sun 
Cab Co. v. Faulkner, 1932, 163 Md. 477, 163 A. 194. In 
that case two taxicabs entered an intersection controlled 
by a traffic light. The plaintiff was a passenger in the 
cab owned by the Sun Cab Co. and operated by its agent 
which was proceeding with the green light. The other 
taxicab involved came through the red light at the direc- 
tion of a police officer who was riding in that cab and 
accompanying an injured person to the hospital. There 
was definite evidence that the Sun Cab was speeding. In 
reversing a judgment in favor of the injured passenger 
as against the Sun Cab Co., the Court stated: 


“Tf negligence is found in the rate of speed in 
which the Sun cab was being driven, that fact alone 
does not, of course, answer the question of liability. 
The negligence must have been the cause of the col- 
lision. ... The contribution of the Sun cab to the 
accident appears to have been only that of being there 
at the moment, a circumstance which might have 
arisen with or without negligence in approaching the 
place.... The situation created by it, if left to itself, 
with all its natural consequences would have been. a, 
safe one; and it is only by the intervention of the 
independent agency that the collision resulted, an in- 
dependent agency not set in motion or at all influenced 
by the driving of the Sun cab.”’ 


Thus, in this early case the Court has clearly applied 
the Maryland rule of proximate cause as being the natural 
and probable consequence and part of the foreseeable risk 
created to the situation of speed as a basis of negligence. 
The Court held that the natural and probable consequence 
of the negligence of the operator of the cab was entirely 
safe as to his passenger. They also held that he was not 
charged with the duty of foreseeing that his right-of-way 
would be violated inasmuch as an independent agency not 
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controlled or set in motion by the operator of the taxicab 
had come into the picture. 


In another early case on this point, the Court goes into 
more detail on the matter of foreseeability. In Crty Cab 
Company, Inc., et al. v. Becker, 1933, 165 Md. 32, 166 A. 
434, a passenger in a bus brought suit against a taxicab 
and a bus company for injuries sustained in a collision 
between the bus and the taxicab at an intersection con- 
trolled by a stop sign. The taxicab was on the subservient 
roadway controlled by the stop sign and the bus was on 
the favored and uncontrolled roadway. As the cab ap- 
proached the stop sign, its brakes failed and it went through 
the stop sign striking the bus in about the middle of the 
intersection. There was uncontradicted evidence that both 
vehicles were exceeding the speed limit. The judgment 
was awarded for the plaintiff passenger as against the 
bus company in the trial court and on appeal this Judg- 
ment was reversed. The Court stated: 


‘¢While relying upon the protection which the traffic 
sign was intended to afford for his right-of-way, the 
bus driver had no reason to anticipate and guard 
against such contingencies as those to which the ac- 
cident in this case must be attributed, and to which 
the speed of the bus had no relation.”’ 


The Court goes on to add that: 


‘“‘The plaintiff was a passenger of the defendant, 
but that fact does not prevent the application of the 
rule that the negligence of which the plaintiff com- 
plains must be the proximate cause of the injury for 
which he sues.”’ 


For other cases on this point see Gudelsky v. Brun, 180 
Md. 265, 23 A.2d 694; Belle Isle Cab Company v. Pruitt, 
187 Md. 174, 49 A.2d 537; Greenfeld v. Hook, 177 Md. 116, 
8 A.2a 888; Brooks v. Childress, 198 Md. 1, 81 A.2d 47; 
State v. Marvil Package Company, 202 Md. 597, 98 A.2d 94. 
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In the more recent case of Sun Cab Co., Inc. v. Cusick, 
1956, 209 Md. 354, 121 A.2d 188, the rule is again set forth. 
In that ease there was an intersection controlled by a stop 
sign. The vehicle operated by one Lewis came through 
the stop sign and struck the Sun cab in which the plaintiff 
Cusick was a passenger. The verdict and judgment in 
favor of the plaintiff as against the Sun Cab Co. were 
reversed on appeal. The Court stated: 


“‘Tt has been held that where the driver on an un- 
favored highway is about to enter a through highway 
designed to speed traffic, his duty to stop and to yield 
the right-of-way is so imperative that excessive speed 
of the driver on the through highway will ordinarily 
not be considered a contributing factor. ... Even 
though the cab may have been travelling at a rapid 
rate of speed, it was the gross negligence of Lewis, 
and not the cab’s rate of speed, that was the proxi- 
mate cause of the accident. It would be mere con- 
jecture to say that the cab might not have been struck 
if its rate of speed would have been different.’’ 


In these boulevard cases, the Maryland Court of 
Appeals has clearly demonstrated its thinking on the ques- 
tion of speed as a proximate cause. They consistently 
hold that a driver has the right to assume that another 
will obey the law, and that acting under this assumption, 
the favored driver does not have to foresee that an un- 
expected interloper will violate his right-of-way, and that 
if the right-of-way is violated, it is the violator thereof 
who is the sole proximate cause of the collision irrespec- 
tive of excessive speed on the part of the favored driver. 
The Appellant contends that this rationale is restricted 
only to intersection collisions. However, this contention 
has been previously repudiated by the Maryland Court 
of Appeals in a number of cases where they have applied 
the rationale to collisions which took place on parts of the 
highway other than intersections. They have even ap- 
plied this rationale to a head-on collision. 
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In the case of Jones v. Baltimore Transit Company, 
1956, 211 Md. 423, 127 A.2d 649, the action was by a bus 
passenger against the bus company for injuries sustained 
in a fall when the bus made a sudden stop. The evidence 
indicated that an automobile had cut in front of the bus 
forcing it to make a rapid application of brakes. A di- 
rected verdict for the bus company was affirmed on ap- 
peal. There had been an attempt to introduce evidence 
of excessive speed on the part of the bus, and the Court of 
Appeals, after ruling that the evidence as to speed was in- 
competent, went on to say: 


“Tf we assume without deciding that the testimony 
as to the speed of the bus was evidence of negligence, 
we think that the Appellant is not helped. Appel- 
lant’s own testimony shows that the sudden stop of 
the bus was required by a car suddenly cutting in 
front of the bus... The cause of the accident was 
clearly the unexpected and unforeseeable action of the 
automobile that violated the rules of the road by in- 
vading the lane of the bus. In the face of this in- 
vasion, the bus would have been required to make a 
sudden stop at any normal speed, and we think it can 
be only speculation that the greater speed of the bus, 
assuming that there was such speed, intensified the re- 
sults and the injury that followed the sudden stop 
materially beyond what they would have been if the 
stop had been from a slower speed.”’ 


In support of this position that speed on the part of 
the bus would not be a proximate cause of the injuries 
sustained, the Court cites Monumental Motor Tours v. 
Becker (supra), Gudelsky v. Brun (supra), and Belle Isle 
Cab Company v. Pruitt (supra), all of which have been 
previously cited by this Appellee and which involve inter- 
sectional collisions. 


In the case of Koester Bakery Company v. Poler, 1946, 
187 Md. 324, 50 A.2d 234, the accident occurred when a 
truck suddenly swerved across the car tracks in front of 
a streetcar. To the argument that the testimony showed 
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that the streetcar was travelling at an excessive rate of 
speed, and that this negligence would be a proximate 
cause, the Court said: 


‘‘But even if we assume in this case that top speed 
was unreasonable, and afforded some evidence of 
negligence, we think there is no showing that the 
speed contributed to the happening of the accident. 
The cause of the accident was clearly the unexpected, 
and unforeseeable, entry of the truck upon the tracks 
at a point where the collision could not have been 
avoided even if the streetcar had been travelling at 
a speed of twenty-five (25) miles per hour. Under 
such circumstances it cannot be inferred that the 
higher speed assumed was a contributing cause. We 
had occasion to examine the authorities on this point 
in the recent case of Belle Isle Cab Company v. Pruitt, 
Md., 29 A.2d 537. In that case, and in the cases there 
cited, it was held that excessive speed is not a con- 
current cause, where the primary cause is the unfore- 
seeable, negligent act of a third party, and it appears 
that the accident would have happened regardless of 


the excessive speed. We think these cases are con- 
trolling here.’’ 


Similar to the Jones case, the Koester Bakery case did 
not involve an intersectional collision, but those cases 
were cited in support of a holding that speed would not 
be a proximate cause. So too in the case of Darienzo 
Trucking Corp. v. Sullivan, 1953, 202 Md. 32, 95 A.2d 293, 
the Maryland Court gave careful consideration to the 
rationale of the boulevard cases where the collision did 
not oceur at an intersection. 


The Maryland Court of Appeals has, in fact, in a very 
recent case, applied the doctrine of speed as a proximate 
cause, which doctrine was derived through the boulevard 
cases, in a situation where two vehicles collided head-on. 
In the view of the Appellee, the case of Mason v. Triplett, 
1958, 217 Md. 433, 141 A.2d 708, is controlling in this 
appeal. In that case there was a head-on collision between 
a vehicle driven by Mason and another driven by Roy. 
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| The accident occurred at about 8:00 P.M. and it was dark 
but the weather was clear. Roy admitted to police that he 
| had been drinking. He backed his car out of Bourbon 
- Street and proceeded south on Juanita Street on the east 
or wrong side of the road. Mason was proceeding north 
on Juanita Street on the east side of the road. Mason 
testified that he saw the headlights coming toward him on 
his side of the road when he was some four to five car- 
lengths away. When he first saw them he put on his 
brakes, and when he was about a car-length away he 
swerved to the left. However, he was unable to avoid a 
collision and the two cars struck head-on. 


The vehicle operated by Roy was owned by one Woodie. 
The vehicle operated by Mason was owned by him. Mason 
had one passenger in his car by the name of Triplett, and 
Triplett filed suit against Roy, Woodie, and Mason for 
personal injuries. Mason filed suit for personal injuries 
against Roy and Woodie. The cases were consolidated for 
trial and the trial Court directed verdicts for Woodie 
in each case and the jury returned a verdict in favor 
of Triplett against Roy and Mason and a verdict in 
favor of Roy in Mason’s suit. Mason appealed in each 
ease. The Court of Appeals reversed the judgment in 
favor of Triplett as against Mason and entered judgment 
in favor of Mason in that case and the judgment in favor 
of Roy as against Mason was reversed and remanded for 
a new trial. In the Appeal, the appellees contended that 
Mason was negligent because he was proceeding at an ex- 
cessive rate of speed and that despite the distance be- 
tween the vehicle operated by Mason and the vehicle op- 
erated by Roy when Roy first came onto Juanita Street 
on the East side, Mason took no steps to avoid the accident 
until just prior to the collision. As to these contentions, 
the Court of Appeals stated: 


‘“We do not agree. The uncontradicted evidence is 
that Mason was on his proper side of the road, when 
suddenly he saw a vehicle on the wrong side of the 
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road; with very dim lights, which had backed out of 
a side road and started South at an accelerated rate 
of speed directly in his path. These dim lights would 
not have been visible to Mason until Roy started South. 
We think the proximate cause of the accident was the 
extraordinary and quite unforeseeable conduct of Roy. 
If, as the appellees contend, Mason might have avoided 
the collision at the last moment by driving off the 
road to the right, instead of turning to the left, and 
we think this is only a matter of speculation, his 
action in swerving to the left at the last moment could 
hardly be deemed negligent. (cases cited) ... The 
appellees argue that Mason was driving at an exces- 
sive speed, despite the uncontradicted testimony of 
Mason and Hallman that he was not... As we have 
pointed out in many cases, speed alone may not be 
considered as a contributing cause where the proxi- 
mate cause is the unforeseeably negligent driving of 
the other car in violation of the Traffic Laws. cf. 
Sun Cab Co. v. Faulkner, 163 Md. 477, 163 A. 194, 
Sun Cab Co., Inc. v. Quesite, 209 Md. 354, 121 A.2d 
188, and Davis v. Taylor, 141 A.2d 706.”’ 


The four cases cited by the Court in support of its de- 
cision in the Mason case all involve intersectional collisions 
and the application of the Maryland boulevard law. 


In the case of Acme Poultry Corp. v. Melville, 1947, 188 
Md. 365, 53 A.2d 1, North and South bound vehicles col- 
lided head-on in the East bound lane and the Court stated: 


‘‘Tf both vehicles were in the Hast lane, this would 
not only point to negligence on the part of the Mel- 
ville truck, Code Supp. 1943 Art. 6644, Sec. 162, 163, 
but would indicate that such negligence was the proxi- 
mate cause of the accident.”’ 


Similarly, in the case of Paly v. U. S., 1954, 125 Fed. 
Supp. 798, affirmed 221 F.2d 958, the United States District 
Court for the District of Maryland applied the rationale 
of the boulevard cases to a head-on collision. See also 
Melville v. State, to use of Morris, 155 F.2d 440. 
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From these decisions, it is clear that that Maryland 
Court of Appeals applies its view of speed as a proximate 
cause derived from the intersectional collisions, to the in- 
stance where two vehicles collide head-on and one of same 
is on its wrong side of the road. Their view can thus be 
stated that it is the violation of the statutory right of way 
of the vehicle proceeding in the wrong direction which is 
the overwhelming proximate cause in such a head-on col- 
lision and that the operator proceeding in his proper di- 
rection has the right to assume that other drivers will 
obey the law and, therefore, excessive speed on his part 
would not be a proximate cause of the collision. 


In support of her contention that the rationale of the 
Maryland boulevard cases does not apply, the appellant 
has cited three cases. In the case of Ness v. Males, 1953, 
201 Md. 235, 93 A.2d 541, the Court did in fact refuse to 
apply the Maryland boulevard rule. However, in that 
ease, the operator on the unfavored roadway came to a 
full stop at the stop sign for the favored roadway. The 


driver then entered the intersection and made a left turn 
and proceeded for a distance of some thirty-five (35) feet 
beyond the intersection. At that point, a tractor-trailer 
truck came around a curve at a high rate of speed, applied 
its brakes and then jack-knifed onto the wrong side of the 
road striking the unfavored vehicle. The Court in re- 
fusing to apply the boulevard rule held that the accident 
had occurred outside of the intersection. This case is 
clearly distinguished from our present situation, in that 
the party relying on the boulevard law failed to yield the 
right of way by crossing the center line onto the wrong 
side of the roadway and striking the other vehicle. If 
anything, this case would tend to support the position of 
the appellee herein, in that the operator of the vehicle 
proceeding on the wrong side of the roadway was held to 
be the sole proximate cause of the collision. 


Similarly, in the case of Shaneybrook v. Blizzard, 1956, 
209 Ma. 304, 121 A.2d 218, the Court found the unfavored 
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driver had made a turn onto the favored highway and 
was proceeding on his proper side of the road when the 
defendant’s vehicle came over a hill on the wrong side 
of the road and struck the unfavored vehicle. Again, the 
Court held that the accident took place outside of the inter- 
section and that the negligence of the favored driver in 
proceeding on the wrong side of the road at a high rate of 
speed was the sole cause of the accident. 


The third case cited by the appellant was that of 
Schwartz v. Price, 1957, 215 Md. 43, 1386 A.2d 749. How- 
ever, in that case the boulevard rule was applied. The 
Court found that the unfavored driver upon coming to the 
favored highway attempted a left turn and was struck by 
the favored vehicle in the intersection. The plaintiff in 
that case was the driver of the favored vehicle and the 
Court held that he was free of contributory negligence as 
a matter of law and that the operator of the unfavored 
vehicle was negligent as a matter of law, citing the boule- 
vard cases. The Court during the course of its opinion 
distinguishes between the cases of Ness v. Males (supra) 
and Shaneybrook v. Blizzard (supra) and an ordinary 
boulevard case. 


In addition, the appellant relies strongly on two further 
Maryland decisions which involved head-on collisions and 
in which the issue of negligence on the part of the driver 
on the proper side of the road was allowed to go to the 
jary. Hach of these cases is easily distinguished from our 
present situation. In the case of Lange v. Affleck, 1931, 
160 Md. 695, 155 A. 150, 79 A.L.R. 1274, one Affleck was 
riding as a guest in an automobile owned and driven by 
Lange. , While driving along a highway, Lange observed a 
vehicle operated by one See approaching from the opposite 
direction. In beginning to make a left hand turn, the 
vehicle operated by See began encroaching on Lange’s 
side of the highway. Lange himself testified that he saw 
the vehicle so moving and that if he had cut slightly to 
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| his right, he would have avoided it. In affirming a judg- 
ment against Lange, the Court stated: 


‘‘But the evidence is that while the appellant was 
maintaining his right of way on which the other car 
had encroached, the appellant, by turning his car 
slightly to the right, might have gone safely by and 
have avoided the collision. ... See had slowed down 
to make a left turn into Milford Avenue, and a jury 
might readily have inferred that he was waiting for 
the appellant to go by before completing the turn into 
Milford Avenue and that there was plenty of time and 
space for the appellant in the exercise of that control 
and judgment which the law requires of the driver of 
a motor vehicle on a public highway, to turn out of 
the way of danger.’’ 


Thus, it can be seen that this case is easily distinguished 
from our present situation. In the Lange case, the op- 
erator on the proper side of the highway had plenty of 
time and space in which to make a slight turn to his right 
to completely avoid the accident. There is no evidence in 


the present case to indicate that Sergeant Sims had time 
or opportunity to avoid the collision. Actually, the evi- 
dence is to the contrary. 


Somewhat the same situation existed in the other head- 
on collision case relied on by the appellant. In Williams 
v. Dawidowitz, 1956, 209 Md. 77, 120 A.2d 399, the accident 
took place in broad daylight on a straight level stretch of 
road where visibility was clear for approximately one mile. 
There was some evidence that the operator on the wrong 
side of the road had lost control because of a sheet of ice 
and had stopped his car on the wrong side of the road and 
was sitting in that position for some thirty (30) seconds 
before the collision occurred. The Court commented that 
it was correct to submit the issue of negligence on the 
part of both drivers to the jury. In this the appellee 
would agree for it is not his contention that if a driver 
on a two lane road had a mile of clear visibility in which 
to see a car approaching on the wrong side of the road, 





22 


he could not be held negligent and the proximate cause of 
the collision if he never took any steps to avoid same. 
However, there are no facts of that nature in this case 
and as previously stated, the evidence indicates that there 
was no opportunity to see or avoid the accident on the 
part of Sergeant Sims. 


The foregoing considered, it is respectfully submitted 
that if there be any negligence found on the part of 
Sergeant Sims in view of his alleged rate of speed that 
such negligence could not be a contributing cause to the 
accident in question. But for the intervention of the negli- 
gence of defendant Edwards over which Sergeant Sims 
had no control or right of control, the natural and prob- 
able consequences of Sergeant Sims’ alleged speed would 
be entirely safe for the appellant herein. Sergeant Sims 
could, as a matter of law, assume that no vehicle would 
approach in violation of his directional right of way and 
the collision which resulted from such a violation by 
defendant Edwards was not part of any foreseeable risk 
which may have been created by a speed of thirty (30) to 
thirty-five (35) miles per hour under the circumstances. 
The trial Court was, therefore, correct in refusing to sub- 
mit to the jury the issue of concurrent negligence and in 
instructing them that the sole cause of the accident was the 
vehicle going in the wrong direction. (J.A. 54). 


IL 


UNDER THE FACTS PRESENTED, THE DOCTRINE OF RES IPSA 
LOQUITUR WOULD NOT APPLY. 


The doctrine of res ipsa loquitur is merely a rule of 
evidence and not a rule of substantive law. Considered 
alone, it is simply a rule of law that will establish a prima 
facie case of negligence on behalf of a plaintiff upon the 
mere proof of the fact of the occurrence. (38 Am. Jur. 
Sec. 295, 298) Although there is some divergence of opin- 
ion among the States as to whether the application of the 
doctrine of res ipsa loquitur creates an inference or a pre- 
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sumption of negligence or whether it could even go so far 
' as to switch the burden of proof to the defendant, it is well 
settled in the District of Columbia that the application of 
' the rule of res ipsa loquitur does nothing more than create 
an inference of negligence and the burden of proof remains 
- with the plaintiff. All that is accomplished is to prevent 
a directed verdict against the plaintiff. It is still for the 
jury to determine whether the plaintiff has satisfied his 
burden. (Underwood v. Capital Transit Co., 1950, 87 U.S. 
App. D.C., 68, 183 F.2d 822). 


Thus, the rule is nothing more than a procedural one 
which will determine whether or not a case should be sub- 
mitted to the jury. As such, when considered in the scope 
of the conflict of laws problem, the lex fori and not the 
lex loci delecti is considered to determine whether the 
- doctrine applies. (Haw v. Liberty Mutual, 1950, 86 US. 
_ App. D.C., 86, 180 F.2d 16, Tobin v. Pennsylvania Railroad 
' Co., 1938, 69 App. D.C., 262, 100 Fed. 435. 


 K. Under the District of Columbia View. the Doctrine Would 


Not Apply Because the Necessary Element of Control Is 
Lacking. 


A good general statement of the rule of res ipsa loquitur 
is found in 38 Am. Jur. 295, where it is said: 


“The facts or circumstances accompanying an in- 
jury may be such as to raise a presumpiton, or at least 
permit an inference, of negligence on the part of the 
defendant. The conclusion to be drawn from the cases 
as to what constitutes the rule of res ipsa loquitur is 
that proof that the thing which caused the injury to 
the plaintiff was under the control and management 
of the defendant, and that the occurrence was such as 
in the ordinary course of things would not happen if 
those who had its control or management used proper 
care, affords sufficient evidence or, as sometimes 
stated by the Courts, reasonable evidence, in the ab- 
sence of explanation by the defendant, that the injury 
arose from or was caused by the defendant’s want of 
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The rule is one of practicality combined with prob- 
ability. The evidence of the circumstances which gave rise 
to the injury is within the availability of the defendant 
and not within the availability of the plaintiff. The in- 
strumentality which caused the injury is similarly within 
the exclusive control of the defendant, and the facts sur- 
rounding the circumstance indicate that the defendant was 
probably negligent. 


Ali these considerations in the rule of res ipsa loquitur 
have been adopted and well established in the law of the 
District of Columbia. The rule is set forth in its entirety 
in the case of Washington Loan and Trust Co. v. Hickey, 
1943, 78 U.S. App. D.C., 59, 1387 F.2d 677, wherein the re- 
quirements are set forth that: 


1. The Cause be Known. 


| 2. That the defendant have control of the instru- 
mentality which caused the injury, 


| 3. That it be unlikely that harm would have resulted 
to the plaintiff without negligence on the part of the 
defendant who is in control. 


In' that same case this Court gave recognition to the 
practical and equitable basis for the rule when it stated: 


_ “Finally, the practical and equitable consideration 
which coneur with probability as a basis for the res 
ipsa loquitur principal are present, for evidence re- 
garding the cause of the accident was peculiarly avail- 
able to appellant and not readily available to appellee.’’ 


This Court also explained what was necessary to satisfy 
the element of control when it stated: 


‘<The control required is simply such control or 
right of control as actually makes it probable that the 
defendant was negligent in exercising or failing to 
exercise it.”’ 
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The same requirements were reiterated by this Court 
in the more recent case of Martin v. United States, 1955, 
96 U.S. App. D.C. 294, 225 F.2d 945. 


Consistent with the rule as set forth, this doctrine has 
been applied in the District of Columbia to cases involving 
automobile collisions. Consequently, the mere fact that an 
automobile is involved as the instrumentality which causes 
the injury does not in and of itself preclude the applica- 
tion of the res ipsa loquitur doctrine. However, with 
only one exception, the doctrine has been applied only 
where the rule and its requirements are fully met under 
the facts of the accident. Thus, in the case of Bonbrest v. 
Lewis, 1947, 54 A.2d 751, the Municipal Court of Appeals 
held that where an automobile strikes an unattended 
parked automobile without apparent explanation, the doc- 
trine of res ipsa loquitur applies. Similarly, in the case 
of Tan Top Cab Co. v. Shilling, 1956, 125 A.2d 68, the 
Municipal Court of Appeals held that where a car that 
had been parked at the curb and unattended for an un- 
explained reason rolls down a hill and strikes another 
vehicle, the doctrine of res ipsa loquitur would apply. So 
too, in the case of Wilson v. Spencer, 1956, 127 A.2d 840, 
the Municipal Court of Appeals held that where a hubcap 
suddenly flies from a passing automobile and strikes a 
pedestrian, the doctrine would apply. In the Wilson case, 
the Court goes to some length to show that the require- 
ments set forth in Washington Loan and Trust Co. v. 
Hickey (supra) are complied with. Of course, it is easy 
to see that in each of these Municipal Court Opinions, the 
prerequisites are met. The instrumentality, the automo- 
bile, is within the control of the defendant and injury 
would not occur in the normal course of events, but for 
some negligent conduct on the part of the defendant. 


There is no case in this jurisdiction directly in point 
involving a collision between two moving private passenger 
automobiles. However, this Court has dealt with the 
problem of a collision between two moving vehicles where 





26 


one is a common carrier and has decided that the doctrine 
of res ipsa loquitur would apply as against the common 
carrier, but not as against the owner and driver of the 
private vehicle involved. These Opinions point out the 
only exception to the rule requiring exclusive control or 
right of control on the part of the defendant which has 
ever been rendered in this jurisdiction. The sole reason 
given by this Court for the application of the doctrine of 
res ipsa loquitur in that instance is the fact that one of 
the vehicles involved is a common carrier. It is the high 
degree of care owed which gives rise to the application of 
the doctrine in that instance and nothing else. Thus, it is 
the rule in this jurisdiction that where a passenger for 
hire in a vehicle operated by the employees of a common 
carrier is injured as a result of a collision between the 
vehicle owned by the common carrier and operated by its 
employee and a private vehicle, the high degree of care 
owed from the common carrier to his passenger for hire is 
sufficent to create an inference of negligence on the part 
of his employees. The only case that really discusses the 
application of the doctrine of res ipsa loquitur and the 
reason behind its application is Capital Transit Co. v. 
Jackson, 1945, 80 U.S. App. D.C. 162, 149 F. 2d 839. In 
that case, a passenger in the streetcar owned by the Capi- 
tal Transit Company and operated by its employees was 
injured when the streetcar became involved in a collision 
with a privately owned truck. There are no facts given 
as to how the collision occurred. The Court decided that 
the doctrine of res ipsa loquitur applied simply because of 
the high degree of care owed between the common carrier 
and his passenger. In reviewing the reason for the appli- 
cation of the doctrine in this situation, the Court stated: 


‘‘Though the question in the precise condition we 
have here has not arisen in this jurisdiction, the view 
has always been that a carrier of passengers is sub- 
ject to certain definite responsibilities which, without 
a showing that these were discharged, will justify an 
inference of negligence. And this rule as applied in 
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eases of collisions between two moving vehicles is 
stated in Plum v. Richmond Light and Ry., 233 N.Y. 
285, 135 N.E. 504, 25 A.L.R. 685 (Adopting the lan- 
guage of Loudoun v. Eighth Avenue R. Co., 162 N.Y. 
380, 56 N.E. 988) to be based on the fact that the 
control of the transportation of a passenger is wholly 
confided to the employees operating the car and the 
passenger cannot be expected to be on the watch, 
either as to its management or that of other vehicles, 
or if a collision takes place to account for its occur- 
rence. Accordingly, the happening of such a collision 
and the surrounding circumstances may permit an in- 
ference of negligence on the part of the defendant 
which is sufficient to support the plaintiff’s case 
against a Motion for a directed verdict.’’ 


After citing the general reason behind the rule by allud- 
- ing to ae case mentioned in the quotation, this Court goes 
on to : 


‘‘Here appellee was a passenger on one of the cars 
of the transit company and that fact imposed on the 
company the exercise of a very high degree of care 
to transport her in safety to her destination. The 
management and control of the transportation were 
confided to the control of the employee operating the 
ear. Appellee was not expected or required to be on 
watch against accidents or collisions with other ve- 
hicles. Accordingly, when, as in this case, a collision 
occurred, that circumstance alone was sufficient to per- 
mit the jury to wmfer that the carrier had been negli- 


gent 


In view of the statement made by the Court in the 
Capital Transit v. Jackson case, it is submitted by the 
- appellee herein that the sole reason for the application of 
- the doctrine of res ipsa loquitur in that situation is the 
high degree of care owed and has nothing whatsoever to 
_ do with the facts of the accident. Appellant contends that 
' eonsideration should be given to the facts of the accident 
| to determine whether the doctrine will apply. She men- 
tions that in three other decisions by this Court involving 
- a situation similar to that in Capital Transit v. Jackson, 
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this Court went into some detail in discussing the facts of 
the accident. However, a review of the decisions in the 
eases of Cole v. Capital Transit Co., 1952, 90 U.S. App. 
D.C. 289, 195 F.2d 568, Williams v. Capital Transit Co., 
1954, 94 U.S. App. D.C. 221, 215 F.2d 487, Loketch v. Capi- 
tal Transit Co., 101 U.S. App. D.C. 287, 248 F.2d 609, 
cited by the appellants, reveals that the issue on Appeal 
in each of those cases was not the application of the doc- 
trine of res ipsa loquitur. The issue involved and the one 
which gave rise to a discussion of the facts of the accident 
by this Court was whether or not the evidence relied on 
by the Capital Transit Company was sufficient to rebut, as 
a matter of law, the inference of negligence raised by the 
doctrine. Indeed, in each of these decisions, the applica- 
tion of the doctrine of res ipsa loquitur simply because of 
the relationship of passenger for hire and common carrier 
is assumed from the outset. The only reason that the 
facts of these collisions were alluded to by the Court was 
to enable the Court to make a determination as to whether 
or not the rebuttal evidence was sufficient to overcome the 
inference. 


In these decisions, this Court by inference indicates that 
the doctrine of res ipsa loquitur would not apply as against 
the other operator involved in the collision. However, in 
the case of Loketch v. Capital Transit Co. (supra), this 
Court specifically stated that the doctrine did not apply as 
against the operator of the private vehicle when it was 
said: 


‘‘Usually in cases where res ipsa loquitur is relied 
on, the plaintiff merely proves his status, the fact of 
the accident, and his injury. (cases cited). Here, 
because there was a co-defendant as to whom res ipsa 
loquitur was wapplicable, appellant undertook to 
prove the circumstances of the accident.’’ 


It is submitted that the reason that this Court has re- 
fused to apply the doctrine as against the private passen- 
ger vehicle is because the requirement of control as well 
as the requirement that the facts give rise to a logical in- 
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ference of negligence are not complied with. Similarly, in 
the case of a collision between two moving private pas- 
senger vehicles, the doctrine of res ipsa loquitur has no 
application. There are two reasons for this fact. The 
first is that the element of control is lacking. Each party 
involved in the collision does not have any control, or 
right of control, or in fact, anything at all to do with the 
conduct of the other party involved. Secondly, the mere 
happening of the accident does not give rise to any infer- 
ence as to where the negligence lies. It is conceivable that 
either of the parties could be solely responsible or that 
both could be responsible. Thus, considering the individ- 
uals involved the possibility of their being completely 
free of negligence exists. Therefore, the third require- 
ment for the application of the doctrine of res ipsa loqui- 
tur as set forth in the Washington Loan and Trust Co. v. 
Hickey case (supra), is not present. 


In the ease of a collision between two moving vehicles, 
there is not only an absence of a logical inference of neghi- 


gence on the parties involved, but there is an inference of 
the lack of negligence of each party as a matter of law. 
As was stated by this Court in the case of F. W. Wool- 
worth v. Williams, 1930, 59 App. D.C. 347, 41 F.2d 971: 


‘‘The burden of proving defendant’s negligence is 
upon the plaintiff. The mere heppening of the acci- 
dent does not shift to the defendant the burden of 
establishing that the accident did not occur through 
its negligence, nor does it create a presumption of 
negligence. On the contrary, the legal presumption 
is that reasonable care was exercised by the defend- 
ant.’’ 


Consequently, when there is a collision between two mov- 
ing private passenger vehicles, the doctrine of res ipsa 
loquitur has no application and there can be no inference 
of negligence on the part of either driver, but on the 
contrary, as a matter of law in this jurisdiction, the in- 
ference is that each driver has used reasonable care. 
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Although the question in the precise form presented by 
the appellant in this case is one of first instance in this 
jurisdiction, the point has been dealt with on a number of 
occasions by other States. In the State of Texas, this 
question arose in the case of Thomason v. Ulmer, 1954, 274 
S.W. 2d 103. 


In'that case, plaintiff Thomason was a passenger in a 
vehicle struck from the rear by the defendant’s vehicle. 
The plaintiff pleaded specific acts of negligence and relied 
on res ipsa loquitur in the alternative. There was a ver- 
dict and judgment for the defendant and the plaintiff ap- 
pealed. In commenting on the doctrine of res ipsa loqui- 
tur, the Court of Civil Appeals of Texas stated: 


‘‘In order to invoke the rule of res ipsa loquitur, 
it is necessary to show that the thing which caused 
the injury must be under the management or control 
of the defendant, and the accident must be such as in 
the ordinary course of things does not happen if those 
who have the management or the control use proper 
eare (cased cited). Obviously, the defendant had no 
control or management over the automobile in which 
plaintiff was riding. The rule does not apply where 
either the defendant’s negligence or that of another 
might have caused the injury.’’ 


In the case of Ebersole v. Beastline, 1951, 82 A.2d 11, 
368 Pa. 12, the Supreme Court of Pennsylvania stated its 
position on this question: 


‘<The principles applicable to cases of this kind have 
been so frequently proclaimed that it would seem 
quite unnecessary to reiterate them. Stating them 
briefly, however, they are as follows: The mere fact 
that a collision has occurred between two vehicles af- 
fords no basis, in the absence of evidence as to the 
manner of its occurrence, for inferring that one party 
rather than the other was at fault; in other words, 
the doctrine of res ipsa loquitur does not apply. Nor 
does that doctrine apply to a collision at a crossing 
any more than at any other point on the highway. 
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The evidence is insufficient to warrant recovery if it 
fails to describe, picture, or visualize what actually 
happened sufficiently to enable the fact finding tri- 
bunal reasonably to conclude that the defendant was 
guilty of negligence and that his negligence was the 
proximate cause of the accident.”’ 


In a ease identical factually with the one decided by the 
Texas Court, the Court of Appeals of Maryland came to 
the same conclusion. In Brehm v. Lorenz, 1955, 206 Md. 
500, 112 A.2d 475, the plaintiff was a passenger in a ve- 
hicle struck from the rear by the defendant’s vehicle. 
She relied on the doctrine of res ipsa loquitur. The Court 
of Appeals held that the doctrine was not applicable since 
the sudden stop of the car in which she was a passenger 
could have been the cause of the injury. 


Of course, there are a very few States that have applied 
the doctrine of res ipsa loquitur in a situation where a pas- 
senger is suing the drivers of both vehicles involved in a 
collision. The appellant has set forth two such instances in 


his Brief. There is one other State that has applied res 
ipsa loquitur in such a situation. The State of Louisiana 
applied it in a few isolated cases, but in a later decision, 
the Court of Appeals of Louisiana criticized its own posi- 
tion. In the case of Guiteau v. Southern Parking Co., Inc., 
et al., 1951, 49 So. 2d 880, in discussing the issue of res 
ipsa loquitur, the Court stated: 


‘‘But we did say in that case, and we repeat, that 
there may be situations in which the doctrine may be 
applied where an automobile accident is involved. 
However, even though it be true that there may be 
cases in which the doctrine is applicable, where one 
automobile is involved, very seldom indeed may it be 
applied where two cars participate and where the 
driver of either or both may have been at fault. The 
reason for the scarcity of such two vehicle cases seems 
to be that the rule ordinarily should be invoked only 
where all of the agencies which may have been in- 
volved were under the control of one defendant. In 
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such cases it is proper to call upon that defendant to 
explain the occurrence in such a way as will absolve 
him. It is, therefore, doubtful if the rule should be 
applied where there are two or more defendants, either 
or both of whom may have been at fault.’’ 


Admittedly, some of the cases from other States which 
this appellee has cited involved a suit against only one of 
the drivers. However, that fact should not in any way 
change the application of the rule. Even if both drivers 
are named as defendants, the plaintiff carries the burden 
of establishing negligence on the part of each individual 
defendant. Thus, if a plaintiff should name both drivers 
as co-defendants, the doctrine still should not apply. When 
considering its application as to an individual defendant, 
the plaintiff has failed to rule out the negligence of the 
co-defendant as the cause of his injury. This is nothing 
more than an alternative statement of the exclusive con- 
trol requirement. In order to rely on the doctrine of res 
ipsa loquitur, as against an individual defendant, the 


plaintiff must rule out as a causative factor any cause 
other than the negligence of the defendant. This rule 
has been adopted in the District of Columbia. In the 
ease of Brown v. Capital Transit Co., 1942, 75 U.S. App. 
D.C. 337, 127 F.2d 329, a woman fell while leaving a street- 
car. There was a directed verdict for the defendant which 
was affirmed on Appeal. This Court stated: 


‘Where the res ipsa loquitur doctrine is applicable, 
it means no more than the party claiming damages has 
produced proof of fact, or a series of related facts, 
which warrant the inference of negligence, not that 
they compel such an inference. (cases cited). Where, 
as here, it is a matter of surmise that the damage 
was due to a cause for which the defendant is liable, 
the doctrine is inapplicable. If causes, other than the 
negligence of the defendant might have produced the 
accident, the plaintiff is bound to exclude the opera- 
tion of such causes by a fair preponderance of the 
evidence.’’ 





33 


This rule that a plaintiff must exclude causative factors 
other than the negligence of the defendant by a fair pre- 
ponderance of the evidence, was reiterated by this Court 
in the recent cases of Taylor v. Crane Rental Company, 
1958, 103 U.S. App. D.C., 13, 254 F.2d 350 and Slaughter 
v. D. C. Transit, 1958, U.S. App. D.C. , 261 F.2d 
741. 


The foregoing considered, it is respectfully submitted 
that under the District of Columbia rule of Res Ipsa Lo- 
quitur, that doctrine would have no application in a head- 
on collision, or any other type of collision, between two 
moving private passenger automobiles to establish a prima 
facie case of negligence as against both drivers. There 
are three reasons why it should not be applied: 


1. There is no logical inference of negligence simply be- 
cause an accident took place, but rather, there is an in- 
ference in law that each driver was exercising due care. 


2. As the rule is applied against the individual drivers 
involved to satisfy the plaintiff’s burden of proof, it be- 
comes clear that the person charged with negligence did 
not have control or the right of control of the instrumen- 
tality which caused the injury. 


3. The plaintiff has failed to rule out the negligence of 
the Co-defendant as a cause of the injuries sustained. 


B. Even Under the Liberal View. the Doctrine Would Not 
Apply, Since the Evidence Fully Disclosed the Specific 
Negligence Which Caused the Collision. 


In her Brief, the appellant relies heavily on the case of 
LaRocca v. Fernandez, 1954, 130 Colo. 523, 277 P. 2d 232 
as representative of a more liberal view on the doctrine of 
res ipsa loquitur than has been adopted in the District of 
Columbia. However, an analysis of that case indicates 
that the Court was utilizing the doctrine of res ipsa lo- 
quitur because the plaintiff could not establish which 
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of the two defendants was on the wrong side of the 
road which act of negligence gave rise to the collision in 
question. The Court clearly indicated that it considered 
only one of the two defendants solely responsible for the 
collision. It allowed the plaintiff to rely on the doctrine 
of res ipsa loquitur to force the defendants to prove which 
of them was on the wrong side of the highway. It appears 
clear from reading the opinion, that if the plaintiff were 
able to prove which of the defendants was the wrong doer, 
they would not have applied the doctrine of res ipsa loqui- 
tur for the need for its application would have been satis- 
fied. ‘Thus, even if this Court were to adhere to the more 
liberal view as expressed by the Colorado Court and say 
that the appellant was entitled to rely on res ipsa loquitur 
to establish which vehicle was traveling in the wrong di- 
rection, the failure of the trial court to so instruct the 
jury in this case would be harmless error, since the jury 
made such a determination based on the evidence avail- 
able and awarded a verdict in favor of the appellant as 
against the defendant, Edwards, upon which judgment was 
subsequently entered. 


Actually, the evidence sufficiently disclosed the specific 
negligence which caused the accident so as to obviate the 
necessity of applying the res ipsa loquitur doctrine even 
under the more liberal view. It is well settled in this 
jurisdiction that where a plaintiff undertakes to fully ex- 
plain the circumstances of the occurrence which gave rise 
to the injury, the doctrine of res ipsa loquitur has no 
application. Lindsey v. D. C. Transit Company, Municipal 
Court of Appeals, 1958, 140 A.2d 306 and cases cited there- 
in. At the trial below after all the evidence was in, the 
specific negligent act which caused the injury had been 
fully explained. Consequently, the necessity for applying 
the res ipsa loquitur doctrine as recognized by the Colo- 
rado Court no longer existed and the doctrine would not 


apply. 


By 
veo ~ Foe i ain 
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Similarly the other cases cited by the appellant in sup- 
port of her contention would be of no help in this case. 
The California case of Godfrey v. Brown, 1934, 230 Cal. 
57, 29 P. 2d 165, represents a view that is simply not the 
law of this jurisdiction. In that case the California Court 
urged that the doctrine of res ipsa loquitur should not be 
limited to or measured by the relationship of common ecar- 
rier and passenger for hire. However, as we have previ- 
ously pointed out, the District of Columbia has adopted 
the rule that res ipsa loquitur is applied solely because of 
the relationship of common carrier and passenger for hire. 


The appellant also cites the case of Endie v. B. G O. R.R. 
Co., Municipal Court of Appeals, 1950, 73 A.2d, 514. In 
that case, the defendant trucking company was pulling a 
trailer belonging to defendant Endie. The trailer became 
detached from the truck and rolled into a building belong- 
ing to the B. & O. Railroad Company, doing damage to 
same. The facts indicated that the employees of Endie 
had attached the trailer to the truck owned by the truck- 
ing company and operated by its employees. The Court 
held that the employees of one or the other defendants 
had to have been negligent and, therefore, the doctrine of 
res ipsa loquitur would apply and it would be up to the 
defendants to exonerate themselves to the satisfaction of 
the jury. The Endie case is easily distinguished from our 
present situation in that there was but one instrumentality 
involved which had been in the exclusive but successive 
control of the defendants. In its decision the Municipal 
Court of Appeals was apparently following a rationale 
similar to that found in the case of Nichols v. Nold, 1953, 
174 Kan. 613, 258 P.2d. 317, 38 A.L.R. 2d 887. That case 
involved an exploding soft drink bottle and the Kansas 
Supreme Court allowed the doctrine of res ipsa loquitur 
to lie as against the bottler and retailer of the soft drink 
bottle. The Court reasoned that since there was but one 
instrumentality involved which had been in the successive 
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control of the defendants, it should be up to the defendants 
to explain to the satisfaction of the trier of the facts as to 
which one was responsible for the defective condition in 
the bottle. For other similar cases, see the annotation at 
38 ALL.R. 2d. 905. Of course, that type of reasoning has 
no application in the instant appeal. We do not have one 
instrumentality involved in this accident, but two. Hach 
of these instrumentalities is operated independently of 
the other and the individual operators have no control 
over each other. There is, therefore, a substantial dif- 
ference. 


In view of the foregoing, it is respectfully submitted 
that the trial court did not err in refusing to apply the 
doctrine of res ipsa loquitur to the facts presented. 


qt. 
CONCLUSION. 


Under the facts presented as governed by the law of the 
State of Maryland, there is insufficient evidence to establish 
a prima facie case of negligence on the part of Sergeant 
Sims, the Appellee’s Decedent. Even if it be assumed 
that some negligence was shown, the facts clearly indi- 
cated that the sole proximate cause of the collision was 
the negligence of the defendant, Edwards, in proceeding 
in the wrong direction on the Baltimore-Washington Park- 
way.' Further, the doctrine of res ipsa loquitur would 
have no application as against the appellee’s decedent 
since he had no control or right of control over the ve- 
hicle operated by the defendant, Edwards and since from 
the circumstances presented, the logical inference would be 
that he was free of negligence. The trial court was, there- 
fore, correct in refusing to submit to the jury the issue 
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of Sergeant Sims’ possible concurrent negligence and in 
refusing to apply the doctrine of res ipsa loquitur. 


Respectfully submitted 
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